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A Supreme Court of the District of Columbia 


United States of America, ex relatione Rem- 
brandt H. Peale, plaintiff 


V. 

Hubert Work, Secretary of the Interior, and 
William Spry, Commissioner of the General 
Land Office, defendants 


>At law No. 73528 


United States of America, 

District of ColmnJbia^ ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit; 


1 


Petition for Mandamus 


Filed June 30, 1927 

Supreme Court of the District of Columbia 


United States of America, ex relatione Rem- 
brandt H. Peale, plaintiff 


„ o T >At law No.73528 

Hubert Work, Secretary of the Interior, and 

William Spry, Commissioner of the General 

Land Office, defendants. 


To the Supreme Court of the District of Columbia: 

Comes now the plaintiff, as relator, and respectfully shows to this 
. court: 

I. That the plaintiff is a citizen of the United States and of the 
State of Utah, his legal residence being Sait Lake City, in said 
State, and that he is now temporarily sojourning in the city of 
San Francisco, in the State oi California. That at the time of 
filing of this petition the defendants, Hubert Work and William 
Spry, were and they now are the Secretary of the Interior and the 
Commissioner of the General Land Office, respectively, of the Gov¬ 
ernment of the United States of America, and are sued as such 
secretary and such commissioner bacause of certain acts and things 
undertaken and done by them in refusal by them to perform a certain 
ministerial duty dtie and owing by them to the plaintiff. 

II. That by act of Congress of March 3, 1853, section 6 thereof, c. 
145, 10 Stat, 244, 246, there was thereby granted by the United 

States of America to the State of California sections sixteen 
2 (16) and thirty-six (36) in each township in said State, for 

the purposes of public schools. That the east half of section 
36, township 10 south, range 27 east. Mount Diablo meridian, in said 
State, was and is a portion of one of the sections thirty-six that had 
been so granted. That previous to October 16, 1899, the entire legal 
and equitable title in and to said half section of land passed out 
of the United States of America and became fully vested in the 
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State of California. That on said date, and when the State of 
California was the sole owner of such title in and to said half section, 
the said State, by its officers duly authorized to act for and on its 
behalf in that regard, did, by issue of its letters patent of said date 
to one C. \V, Clarke, pass to and vest in the said C. W. Clarke all 
the legal and equitable title of the said State in and to said half 
section. That on November 4, 1899, the said C. W. Clarke and 
Philomen Clarke, his wife, were the owners of the entire legal and 
equitable title in and to said half section, and on said date they 
duly executed a deed of conveyance of the full legal and equitable 
title in and to said half section, and in and to other lands, to the 
United States of America, and on the 8th day of November, 1899, 
such deed was filed for record in the office of the recorder of deeds 
for the county of Fresno, State of California, and is recorded at 
page 165 of book 232 of deeds of the records of the said office. 

III. That on January 13, 1900, the said C. W. Clarke filed in 
the United States land offices at Independence, California, an appli¬ 
cation under the act of June 4, 1897 (c. 2, 30 Stat. 11, 36), to select 
in lieu of the aforesaid tract the following tracts in the public domain 

of the United States, to wit: Lots one (1) and two (2) of 

3 the northwest quarter (NW. and lots one (1) and two (2) 
of the southwest quarter (SW. I/4) of section thirty (30) in 

township twenty-eight (28) south, range twenty-eight (28) east, of 
the Mount Diablo meridian, in said State. Such application was 
accompanied with the deed of conveyance to the United States of 
America, which is described in paragraph II thereof and an abstract 
of title to the land described in such deed, conformably with a re¬ 
quirement of those regulations of the Department of the Interior 
under the act of June 4, 1897, supra (reported in the 24th of the 
Land Decisions 589 at 593), as follows, viz: 

“ 16. Where the final certificate or patent has issued, it will be 
necessary for the entryman or owner thereunder to execute a quit¬ 
claim deed to the United States, have the same recorded on the 
coimty records, and furnish an abstract of title, duly authenticated, 
showing chain of title from the Government back again to the 
United States.” 

IV. That the aforesaid application for an exchange of lands 
owned by the said Clarke for lands owned by the United States 
was amendatory of two previous similar applications under the said 
act of 1897 which the said Clarke filed on December 8, 1899, the two 
previous applications having been rejected by the General Land 
Office following a decision by it that title to the lands offered thereby 
to the United States in exchange for lots one (1) and two (2) of the 
northwest quarter (NW. l^) and lots one (1) and two (2) of the 
southwest quarter (SW. ^) of section thirty (30) in township 
twenty-eight (28) south, range twenty-eight (28), east of the Mount 
Diablo meridian, was not shown to be vested in the said Clarke. 
The two previous applications were accompanied with affidavits 
alleging that the selected land (the land just described in this para¬ 
graph) was nonmineral in character. 

V. Before the aforesaid amendatory application was tendered a 
protest by individuals was made against the selection of said 
land by the said Clarke under the said act of 1897, the protest 
being based upon a charge that such land was mineral in 
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character and valuable for mineral. On January 30, 1901, the 
General Land Office held that Clarke had a right to amend his 
two previous applications and recognized as an application duly 
amendatory thereof the application filed by him on January 13. 1900, 
but decided that his rignt to an exchange under the act oi 1897 
rested upon the amended application and not upon the original ap¬ 
plication. In so holding and deciding, the General Land Office also 
held and decided that the aforesaid protest rendered unsatisfactory 
and unacceptable the nonmineral affidavit which Clarke had executed 
and filed with and in support of his two original applications, and 
required that he file another and new affidavit alleging the non¬ 
mineral character of the selected land and thereby raise an issue of 
fact between himself and the protestants as to the character of such 
land. 

VI. The said Clarke refused to execute and file such further af¬ 
fidavit and answered the requirement of the General Land Office 
therefor by contending that tne affidavits filed with his two original 
applications were sufficient under the law and contained all the show¬ 
ing with respect to the character of the selected land which he was 
under any lawful duty or obligation to make. Thereupon the Gen¬ 
eral Land Office rejected his aforesaid amended application. From 
the rejection the said Clarke appealed to the Secretary of the In¬ 
terior who affirmed the action of the General Land Office. On April 
16, 1902, the Secretary of the Interior denied a motion for rehearing 
and on April 28, 1902, in execution of the concurring decisions of the 
Secretary of the Interior and the General Land Office^ the latter 
authoritatively and finally rejected Clarke’s said amended applica¬ 
tion under the said act of 1897 and the offer to exchange lands 

5 made thereby, doing so for no other assigned reason or ground 
than the said Clarke’s refusal to furni^ and file such further 
or additional affidavit. 

VII. That on May 20, 1909, the said C. W. and Philomen Clarke 
were possessed of the entire legal and equitable title in and to said 
half section, and on said date they executed a deed of conveyance 
of such title to C. W. Clarke Company, a corporation of the State of 
California, which deed was filed for record in the office of the 
recorder of deeds for Fresno County, California, on January 21, 
1922, and is recorded at page 116 of book 171 of “Fresno County 
records ” of the records of the said office. That subsequent to execu¬ 
tion of said deed, but before recordation of it, as aforesaid, the said 
C. W. Clarke Company, acting by and through one F. A. Hyde and 
one R. Woodland Gates, successively, sought to have the General 
Land Office decide that said company or sdid C. W. Clarke was 
entitled to a right of reselectlon under the act of March 3, 1905 (c. 
1495, 33 Stat. 1264), because^ as then alleged and contended, the re¬ 
jection of C. W. Clarke’s aforesaid amended application was not at¬ 
tributable to any fault of his. But on July 13, 1918, and again on 
October 3,1919- the General Land Office decided that as “ the selec¬ 
tion (meaning the aforesaid amended selection) was rejected through 
the fault of the selector” (meaning the said C. W. Clarke), there 
was no right of reselectioh under said act of 1905. 

VIII» That on the 2^h day of December, 1922, the said C. W. 
Clarke CompaUy, a corporation, was possessed of the entire Ifegal 
and equitable title in ahd to said half section^ and on said date it 
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executed a deed of conveyance of such title to the Standard In- 

6 vestment Company, a corporation of the State of California. 

which deed was filed for record in the office of the recorder oi 

deeds for Fresno County, California, on ^larch 25, 1924. That the 
plaintiff, acting on the advice of counsel whom he regarded as com¬ 
petent to advise him in the premises and who did advise him that 
the aforesaid deed of conveyance by C. W. Clarke and Philomen 
Clarke to the United States of America of the aforesaid half section 
of land was legally inoperative and ineffective to pass title to the 
United States, because of the authoritative and final rejection of the 
forest lieu selection based thereon, as aforesaiJ, entered into an 
agreement with the said Standard Investment Company for purchase 
from it of said half section. That on March 31,1924, tlie said Stand¬ 
ard Investment Company was possessed of the entire legal and 
equitable title in and to said half section, and on said date and in 
enectuation of the aforesaid agreement executed a deed of convey¬ 
ance of such title to this plaintiff, which deed was filed for record in 
the office of the recorder of deeds for Fresno County, California, on 
April 7, 1924. That this plaintiff has been continually since March 
31,1924, and is now the sole owner of all the legal and equitable title 
in and to said half section. 

IX. That on February 11, 1921, the San Joaquin Light and Power 
Corporation, a corporation engaged in business in the State of Cali¬ 
fornia and having its principal place of business in the city of Fresno, 
in said State, applied to the Federal Power Commission for a reser¬ 
vation of the aioresaid east half (E. i/^) of section ten (10) in town¬ 
ship ten (10^ south, range twenty-seven (27^ east of the Mount 
Diablo meridian, and other lands in California ‘‘ from entry, location, 

or other disposal under the laws of the United States ” in con- 

7 nection with a water-power project then and now in contem¬ 
plation by the said corporation. That such application was 

made under section 24 of an act entitled “An act to create a Federal 
power commission,” and for other purposes, approved June 10, 1920 
(c. 285, 41 Stat. 1063), and was granted and allowed by the said 
commission on or about March 11, 1922, when it issued a preliminary . 
permit to said corporation under section 5 of the said act, which per¬ 
mit purported to include and affect the aforesaid half section. That 
on or about July 28, 1922, the said commission issued to the said 
corporation a license under section 6 of the said act which purported 
to license the said corporation to construct upon or otherwise use 
and occupy the aforesaid half section of land in connection with the 
said corporation’s water-power project. 

X. That the fact is that the permit and license aforesaid, in so far 
as they purported to include and to affect and to permit and license 
or otherwise authorize, sanction, or allow use by said coloration of 
the said half section under the authority of the United States, were 
inadvertently and ignorantly issued, in that before and at the time 
of issuance thereof nine of the members of the Federal Power Com¬ 
mission and none of its officers or employees knew that the tender 
or offer of said half section to the United States in lieu of public 
lands of the latter under the statute of 1897, supra, had been author¬ 
itatively and finally rejected by the Department of the Interior, 
as hereinbefore averred. That the fact is that before and at the 
time of issuance of the said permit and said license the members of 
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said commission and the officers and employees thereof were of the 
mistaken but bona fide belief that public land of the United States 
had been patented to the said C. W. Clarke in lieu of said half 
section under the said statute of 1897. That the fact is 

8 that the said permit and license were issued by the said com¬ 
mission under the misapprehension and misconception by it 

that said half section was the base land of a finally consummated 
selection of lieu land under the said act of 1897. And the further 
facts are (a) that said permit and said license would not have pur¬ 
ported to include and to affect the said half section, and (b) that the 
said half section ^ould not have been embraced therein, and (c) that 
the said commission would have refused to issue any permit or license 
whatever that embraced said half section, if the said commission 
had known before issue of the permit and license hereinbefore re¬ 
ferred to that the aforesaid selection of land in lieu of said half 
section under the said act of 1897 had been authoritatively and 
finally rejected. 

XI. That on or about April 1, 1924, this plaintiff, by his then 
counsel, requested the Commissioner of the General Land Office to 
formally disclaim on behalf of the United States all title, interest, 
right, or claim of the United States in and to said half section of 
land. This the said commissioner, by his letter of April 11, 1924, to 
this plaintiff’s then counsel, refused to do. That said letter con¬ 
tained the statement that the said half section “ was reserved from 
entry, location, and other disposal for power project, San Joaquin 
Light and Power Corporation, application filed February 11, 1921, 
under the act of June 10,1920, project 175-FP, by the commissioner’s 
letter of March 14, 1922—^980613. ‘ F ’ March 22, 1922.” That the 
fact is that the said commissioner’s said reserving and withdrawing 
letter of March 22, 1922, was inadvertently and ignorantly written 
and executed, in so far as it related to the said half section, in 

9 that before and at the time it was written the said commis¬ 
sioner was of the mistaken but bona fide belief that public land 

of the United States had been patented to the said C. W. Clarke 
in lieu of said half section under the said statute of 1897. That the 
fact is that the said reserving and withdrawing letter was written 
under the misapprehension and misconception by the said commis¬ 
sioner that said half section was the base land of a finally consum¬ 
mated selection of lieu land under the said act of 1897. And the 
further fact is that the said reserving and withdrawing letter would 
not have purported to include and affect the said half section if the 
said commissioner had known at the time it was written that the selec¬ 
tion of land in lieu of said half section under the said act of 1897 
had been theretofore authoritatively and finally rejected. Thereafter 
the executive secretary of the Federal Power Commission received a 
communication from the general counsel for the San Joaquin Light 
& Power Corporation concerning the status of the title to said half 
section of land, which commumcation the commission referred or 
transmitted to the office of the Secretary of the Interibr, where it 
was made the subject of a decision of October 31,1924, by the Acting 
.Secretary of the Interior, which decision is set out in a letter or 
that date to the Federal Power Commission (50 L. D. 660). Said 
decision considered the provisions of section 2 of the act of Septem¬ 
ber 22, 1922 (c. 404, 42 Stat. 1017), entitled “An act for the relief 
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of certain persons, their heirs, or assigns, who heretofore relinquished 
lands inside national forests to the United States,” and concluded 
as follows: 

“ The Department (of the Interior) is of opinion that the issuance 
of the license to the San Joaquin Light and Power Corporation con¬ 
stituted a disposition (by the United States) of the tract (the afore¬ 
said half section of land) within the meaning of section 2 of the act 
of September 22, 1922 (42 Stat. 1017), and that the Secretary 
10 of the Interior is forbidden to quit claim the tract to the 
party who conveyed it to the United States.” 

XII. That on or about September 4, 1925, this plaintiff filed with 
the Federal Power Commission a petition by him to said commission 
representing that its acts in issuing a permit and license to the San 
Joaquin Light and Power Corporation that purported to include and 
affect said half section were illegal, non jurisdictional, without 
authority of any law, contrary to all law, vested no legal right, inter¬ 
est, or claim whatever in said corporation, beclouded title in this 
plaintiff to the aforesaid half section, and praved that said commis¬ 
sion, after due notice to said corporation and opportunity to it to 
show cause to the contrary, recall, vacate, rescind, and hold for 
naught by appropriate action and notation on the records of the com¬ 
mission the said permit and license to the extent they purported to 
include and affect said half section. That on February 25, 1926, the 
said commission, by letter of its executive secretary to Patrick H. 
Loughran, attorney for this plaintiff, a copy of which letter is an¬ 
nexed to this petition, marked “Exhibit A” thereto, and prayed to 
be made and considered as a part thereof as though fully set out 
herein, denied this plaintiff’s said‘petition upon assigned grounds, as 
follows, to wit: 

“ First. That the title to the aforesaid half section of land was in 
the United States. Second, that the lands being lands of the United 
States and being included in the application (for permit to the said 
corporation) were automatically reserved by section 24 of the Federal 
water power act. Third, that the licensee (the said corporation) 
acquired rights under the license which the Federal Power Commis¬ 
sion is without power to take away. (See also pp. 37, 98, and 185 
of the Sixth Annual Report of the Federal Power Commission, 
1926.)” 

The said letter contains the statement that the commission’s denial 
of the said petition had been recommended and concurred in by each 
of the three members of the Federal Power Commission, to wit, 
Dwight F. Davis, Secretary of War, Hubert Work, Secretary 
11 of the Interior, and William M. Jardine, Secretary of Agri¬ 
culture, as members of and composing the Federal Power 
Commission. 

XIII. And the plaintiff says that he was unwilling and refused, 
and that he notified the Federal Power Commission in the petition 
which he presented to it as aforesaid that he was unwilling and 
refused, to avail of the provision of the act of September 22, 1922, 
supra, that authorized a selection of public land of the United 
States in lieu of the hereinbefore-described half section of land at 
any time within three years from the date of said act. Plaintiff 
was and is advised that it was not the intention or purpose of C^n- 
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gress by the said act of 1922 to require of him, or any other owner, 
of the fee simple title to real property which had been illegally 
taken by officers of the United States under color of authority of 
their offices, to select in lieu of such property a parcel or parcels of 
the public domain or, in the alternative, be deprived of such property 
and all remedy for the illegal taking thereof. And plaintiff was and 
is further advised that it was of the intention and purpose of Con¬ 
gress in and by the said act of 1922 to induce the extinguishment of 
any right of action for the unlawful taking or disposal by officers of 
the Government of the United States of lands in private ownership, 
by offering to the owners of such lands an opportunity, to be availed 
of at their option, of selecting in lieu thereof certain of the public 
lands of the United States, without impairment, however, of any 
right whatever of such owners as a consequence of their refusal to 

mQiro ciipn o cplppf'iriTi 

XIV. And the plaintiff says that the act of Septeml^r 22, 1922, 
supra, neither imparted validity to any nonjurisdictional act 
of the Federal Power Commission done and performed 

12 theretofore, nor rendered legal any act by it done and per¬ 
formed theretofore under color only of its authority. And 

plaintiff says that the said act did not impose upon said commission 
a legislative mandate to abstain and refrain from revoking and 
cancelling on its records any purported permit or purported license 
which had been issued by it in disregard of its jurisdiction and func¬ 
tions and under only color of authority, nor abridge or enlarge any 
of the powers or duties of that commission with respect to any 
permit or license theretofore issued or thereafter to be issued by it, 
nor confer any new powers or duties whatever on said commission, 
nor even relate to its powers and duties. Plaintiff is advised that 
even if the said act were in truth intended to legalize the permit 
and license which the said commission had issued to the San Joaquin 
Light & PoTver Corporation, to the extent that they purported to 
include and affect the said half section, such legislation would be 
invalid to the extent of any provision therein indicative of a purpose 
to effectuate such intendment, because of repugnancy to the guaran¬ 
tees of the fifth (5th) amendment of the Constitution of the United 
States against deprivation of property without due process and the 
taking of private property for public use without just compensation. 

X V. And the plaintiff says that the San Joaquin Light & Power 
Corporation has not constructed upon or used or occupied any part 
of said half section of land. That, however, the said corporation 
has manifested an intention or purpose, which has the sanction, 
approval, encouragement, and aid of the Federal Power Commission, 
to make use of all or a part of said land as the bed or bottom of a 
reservoir, which, when constructed, shall be known as the 

13 Wishon Storage Reservoir of said corporation’s water-power 
project. That such intention or purpose has never in any 

manner been assented to by this plaintiff or by any of his predeces¬ 
sors in title. That the said corporation bases its claim of right to 
effectuate such intention and to accomplish such purpose exclusively, 
upon the permit and license issued to it by the Federal Power Com¬ 
mission, as aforesaid, as an authorization to it by the United States 
of America to use, occupy, and take the aforesaid naif section of land 
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as property found and determined by the Government of the United 
States of America to be in the ownership thereof. 

XVI. That the Federal Power Commission is an agency of the 
Government of the United States which Congress has authorized 
to exercise certain administrative functions with respect to cer¬ 
tain of the public lands. That said commission is without any 
judicial power whatever, and does not exercise or discharge even 
quasi judicial functions, with respect to any lands of the United 
States. The said commission’s issuance of the permit and license 
aforesaid was an inadvertently and ignorantly made assertion by 
it that the aforesaid half section of land was public land of the 
United States within the jurisdiction of said commission and subject 
to administration by it as such. That such inadvertent and ignorant 
assertion by said administrative agency of the Government was due 
exclusively to its misapprehension and misconception, as aforesaid. 
That such permit and license cause the title in the plaintiff to such 
half section of land to be clouded, which results in injury and damage 
to him in that its value is thereby lessened and a sale of it by the 
plaintiff for its fair value is rendered improbable, if not impossible, 

while the title thereto remains so clouded. 

14 Plaintiff is advised that he is without an adequate remedy 

at law or in equi^ in either the State courts of or the Federal 

courts in the State of California for the reason that neither of said 
courts have jurisdiction over the Federal Power Commission or over 
the defendants to this petition and that the processes of neither could 
be availed of to compel either the Federal Power Commission or the 
defendants to this petition to perform the act or acts requisite to 
removal of that particular cloud upon the plaintiff’s title witn respect 
to which he here complains. 

Plaintiff is further advised (a) that, irrespective of the measure 
of relief either of such courts in California might be competent to 
afford him, a cloud would remain upon his title so long as the Fed¬ 
eral Power Commission permitted its files and records to show the 
aforesaid purported permit and purported license to be unrevoked 
and unrecalled by it, and (b) that the San Joaquin Light and 
Power Corporation is not a necessary party to this petition for the 
reason that it prays for no relief whatever against said corporation 
but only for i*elief preliminary to ultimate and full relief against 
acts of the Federal Power Commission performed under color, of 
authority of law and without jurisdiction over the aforesaid half 
section of land and occasioning a cloud upon plaintiff’s title thereto. 

XVII. That this plaintiff was the plaintiff in the suit on the equity 
side of this court, numbered 45607, equity docket, and that the de¬ 
fendants thereto were Dwight F. Davis, Secretary of War, Hubert 
Work, Secretary of the Interior, and William M. Jardine, Secretary 
of Agriculture, as members of and composing the Federal Power 
Commission and the Federal Power Commission. That the prayer 

of the bill in said suit was for a mandatory injunction to the 

15 commission to vacate its action in including the aforesaid half 

section in the aforesaid permit and license. That the said 

commission moved to dismiss the bill. That such motion was sus¬ 
tained and the said bill was dismissed on the assigned ground that 
the United States was a necessary party thereto. That from the 
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decree of dismissal an appeal was duly taken, and on the 2nd day 
of May, 1927, the Court of Appeals of the District of Columbia 
(opinion delivered by Justice Van Orsdel), concurring in the con¬ 
clusion that the United States was a necessary party, affirmed the 
decree of dismissal. That on the 12th day of May, 1927, a petition 
for certiorari to the Court of Appeals for review of its aforesaid 
decree was filed in the Supreme Court of the United States (No. 
1118, October term, 1926), and such petition has been noticed for 
submission to that court on the 3rd day of October, 1927. That, how¬ 
ever, in the opinion expressed and filed by the Court of Appeals in 
said case, said court decided that the plaintiff in that proceeding 
had sought relief by the wrong judicial process, to wit, mandatory 
injunction to the Federal Trade Commission, and implied, if it did 
not expressly suggest, that mandamus to the Secretary of the In¬ 
terior and the Commissioner of the General Land Office to compel 
said officers to disclaim and quitclaim on behalf of the United 
States all claim whatever in and to said half section by the United 
States, was a necessary preliminary remedy to ultimate relief against 
the acts of the Federal Power Commission in including said half 
section in the aforesaid permit and license. That in the said opinion 
of the Court of Appeals reference is made to acts of the Secretary of 
the Interior and tne Commissioner of the General Land Office in 
words, as follows, to wit: 

16 “ On April 11, 1924, the General Land Office denied the ap¬ 

plication of appellant for a disclaimer of interest in the land m 
question, and on October 21st following, the Acting Secretary of the 
Interior decided that because of the permit and license to the Power 
Company, and the provisions of the act of 1922, ‘ the Secretary of the 
Interior is forbidden to quitclaim the tract to the party who conveyed 
it to the United States.’ 

# 4t )|t 

“ It is clear that under the act of 1897, and the regulation of the de¬ 
partment, the conveyance of the land to the Government, accom¬ 
panied by the application to select lands in lieu thereof, amounted to 
nothing more tnan a tender for exchange. If for any reason that 
selection was rejected, no obligation rested upon the party to make 
another selection; and upon his failure to make another selection the 
title to the lands tendered by deed could not under any conditions be¬ 
come absolutely vested in the United States. The action of the de¬ 
partment (of the Interior)‘in this case is indefensible. It is here 
attempting to divest a citizen of the United States of his privately 
owned lands, without giving in return any compensation whatever. 
It is too elementary for discussion that this can not be accomplished 
either by act of Congress or by the regulations of the department, or 
by both combined. 

“Appellant, however, we think, has sought the wrong remedy, and 
the court below properly sustained the motion to dismiss. Since a 
color of legal title has been vested by the deed in the United States 
and the power company holds its permit and license under that color 
of title, the United States must be divested of that title before action 
can be taken to remove the cloud placed upon the title by the action 
of the power commission. It may be suggested that if the Govern¬ 
ment in a proper proceeding, directed >against the Secretary of the In- 
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•terior and the Commissioner of the General Land Office, is forced to 
relinquish the title which it unlawfully holds and asserts, the remedy 
against the power company is simple, adequate, and complete. The 
court below correctly held that the United States is an interested 
party in this proceeding, since the legal title stands of record in the 
Government. Whether an action in mandamus against the Secretary 
and the commissioner to compel the issuance of a disclaiiner or a 
quitclaim deed to the plaintiff, would furnish the relief to which he is 
entitled, it is unnecessary for us to decide, or to express any opinion 
thereon.” 

XVIII. And the plaintiff further says that the statute of Septem¬ 
ber 22, 1922, supra, is an express recognition by Congress that the 
United States is without any interest whatever in the base lands in 
' authoritatively and finally rejected forest lieu selections; that 

17 said statute prescribes the means or method whereby the title 
to such lands may be acquired by the United States; that said 

statute authorizes the Commissioner of the General Land Office “ to 
reliquish and quitclaim ” ♦ * ♦ “ all title to such lands ” in in¬ 

stances where the true owners thereof elect not to avail of the means 
or method whereby the United States may become the owner of such 
lands; that said statute also provides, however, that if it shall appear 
that any of such base lands “ have been disposed of or appropriated 
to a public use, other than the general purposes for which the forest 
reserve within the boundaries of which they are situated was created, 
such lands shall not be relinquished and quitclaimed as provided 
therein, unless the head of the department having jurisdiction over 
the lands shall consent to such relinquishment.” 

XIX. And the petitioner further says that the aforesaid half sec¬ 
tion has never “ been disposed of or appropriated to a public use ” 
under the authority of the United States or under anv authority; 
that the said reserving and withdrawing letter of the Commissioner 
of the General Land Office of March 22,1922, in so far as it purported 
to include and affect the said half section, w’as not written under the 
authority of the United States or under any authority; that the in¬ 
clusion of said half section in said letter and/or in the said permit 
and license to the San Joaquin Light and Power Corporation did not 
effect a disposal or appropriation thereof to a public use under the 
authority of the United States or under any authority; that the said 
letter and the said permit and license, in so far as they purported and 
purport to include and affect the said half section, were wholly unau¬ 
thorized by the United States, were and are contrary to and in viola¬ 
tion of the law of the United States, and were written and is¬ 
sued, respectively, by the Commissioner of the General Land 

18 Office and by the Federal Power Commission under color of 
authority and in abuse and excess of any lawful power or 

authority in said commissioner and/or said commission and evidenced 
and evidence entirely lawless acts done and performed by said com¬ 
missioner and said commission, respectively, which acts were and are 
utterly void and null. 

XX. And this plaintiff further says that the said act of Septem¬ 
ber 22, 1922, imposed upon the defendant Commissioner of the Gen¬ 
eral Land Office a purely ministerial duty to grant and allow this 
plaintiff’s application to said commissioner for a disclaimer of all 
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interest b}^ the United States in and to said half section, and that the 
said defendant commissioner, as alleged hereinbefore, has failed and 
refused to perform such duty, although W this plaintiff duly re¬ 
quested to perform it, and the defendant ^cretary of the Interior, 
as alleged hereinbefore, has sustained the defendant commission in 
such failure and refusal. 

Wherefore, the premises considered, this petitioner prays: 

I. That a rule of this court issue to Hubert Work, Secretary of the 
Interior, and William Spry, Commissioner of the General Land 
Office, requiring and demanding that on a date to be fixed and named 
in such rule they and each of them show cause to this court, by 
answer to plaintiff-relator’s petition herein, why a writ of mandamus 
should not issue to the said Spry, as such commissioner, commanding 
that he execute and issue a relinquishment and quitclaim under the 
act of September 22, 1922, c. 404, 42 Stat. 1017, of all title, if any, 
which the deed of conveyance by C. W. Clarke and Philomen Clarke 
to the United States of America of the east half of section thirty- 

six, township ten south^ range twenty-seven east. Mount Diablo . 

19 meridian. State of California, may have vested in the United 
States. 

II. That after such further proceedings as may be had, and upon 
final hearing, this court issue a writ of peremptory mandamus to the 
said Spry, as such commissioner, commanding him to execute and 
issue a relinquishment and quitclaim as prayea and described in the 
first of the prayers hereof. 

III. Ana that the plaintiff-relator may have all such other and 
further right or relief as to the court may seem proper and the 
nature of this case may require. 

Rembrandt H. Peale, 

Mayfair Hotels Los Angeles^ Calif, 

(P. O. Address.) 

Patrick H. Loughran, 

Mills BuHdirng^ Washington,, D. C, 

Attorney for Plaintiff. 

The defendants to this petition are: 

1 . Hubert Work, Secretary of the Interior. 

2 . William Spry, Commissioner of the General Land Office. 

State of California, 

County of Los Angeles,, ss. 

Rembrandt H. Peale, being first duly sworn, on oath, says: That 
he is the plaintiff-relator named in the above and foregoing petition; 
that he has read the same and is acquainted with the contents thereof, 
and that the several matters therein set forth as on personal knowl¬ 
edge are true and those alleged therein on information and belief 
he verily believes to be true. 

Rembrandt H. Peale. 

I 

20 Subscribed and sworn to before me this 25th day of June, 
1927. ' 

[Seal.] Alice M. Paine, 

Notary Public in and for the County of Los Angeles, 

My commission expires Dec. 5,1^8. 
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Exhibit A 


Secretary of War, chairman. 

Secretary of the Interior. 

Secretary of Apiculture. 

O. C. Merrill, Executive Secretary. 

Federal Power Commission, 

Wa^hingtony February 25^ 1926. 

Address reply to executive secretary and refer to 

L 

Opinions, formal. 

Relinquishment of power site lands. 

Mr. Patrick H. Loughran, 

Attorney at law^ MiUis Building.^ Washington,^ D. C. 

Dear Sir: Reference is made to your petition of September 5, 
1925, and supplemental letter dated December 28, 1925, in the matter 
of the application of R. H. Peale that the Federal Power Commis¬ 
sion revoke and hold for naught its action on the application of the 
San Joaquin Light & Power Corporation, whereby the lands de¬ 
scribed in said petition, along with other lands, were reserved for 
power purposes and included in the license issu^ to that company 
under date of July 28, 1922. 

I have to advise you that the commission at its meeting of January 
28, 1926, approved the opinion of the chief counsel to the effect that 
the commission can not legally take the action requested in the 
petition. The following is an extraction of so much of the records 
of said meeting as bear upon the petition: 

^ The executive secretary presented an opinion of the chief counsel, 
dated October 6, 1925, arising out of the application of R. H. Peale, 
of Salt Lake City, Utah, that the Federal Power Commission revoke 
and hold lor naught its action on the application of the San 
21 Joaquin Light & Power Corporation, whereby the E. sec¬ 
tion 36, T. 10 S., R. 27 E., M. D. M., California, was reserved 
for power purposes and included in the license issued to that com¬ 
pany July 28,1922 (project No. 175). These lands with other lands 
were relinquished by C. W. Clarke and wife, under whom Mr. Peale 
claims title, as bases for lieu selection under the act of June 4, 1897 
(30 Stat. 36), and were listed as lands of the United States included 
in the application of said corporation for license from^he commis¬ 
sion. They will be covered in part by what is known as the ‘ Wishon 
storage reservoir ’ of that project.” 

The chief counsel holds that upon the examination, approval, and 
acceptance of the deed of relinquishment the United States acquired 
title to the lands reliquished, the grantor agreeing to make a lieu 
selection of lands open to selection under the act of Jime 4,1897; that 
the lands being lands of the United States and being included in 
the application were automatically reserved by section 24 of the 
Federal water power act; that as held by the Acting Secretary of the 
Interior, October 3,1924 (50 L. D. 660), the inclusion of these lands 
in the license was a disposition thereof within the meaning of section 
2 of the act of September 22, 1922 (42 Stat. 1017), so as to preclude 
the relinquishment of title thereto under that act; and that the 
licensee acquired rights under the license which the Federal Power 
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Commission is without power to take away, it being expressly pro¬ 
vided in section 6 of the Federal water power act that licenses may 
be altered “ only upon mutual agreement between the licensee and the 
commission.” The executive secretary stated that the opinion had 
received the preliminary approval of the three d^artmentSj and 
recommended its approval by the commission. Tne commission 
thereupon voted to approve the opinion as a decision of the 
commission. 

Very truly yours, 

O. C. Merrill, Executive Secretary, 

22 Answer and response to the rule 

> Filed July 18, 1927 

* m « « « « ♦ 

For their answer to the petition and response to the rule the 
respondents, and each of them, say: 

1 . They admit the allegations of official capacity and residence; 
they deny failure or refusal to perform a “ ministerial duty due and 
owing by them to the plaintiff.” 

2. They admit the allegations of paragraph 2. 

3. They admit the allegations of paragraph 3. 

4. They admit the allegations of paragraph 4. 

5. They admit the allegations of paragraph 5, except that the gen¬ 
eral purpose of the additional nonmineral affidavit was not to raise 
an issue of fact between applicant and protestants but to require 
petitioners to assume the burden of producing satisfactory proof 
of his original allegation of nonmineral character. 

6 . They admit the allegations of paragraph 6 , except the conclu¬ 
sions therein of the pleader that Clarke’s application was finally 
rejected “ for no other assigned reason or ground than Clarke^ 
refusal to furnish and file such further or additional affidavit,” and 
allege that the final rejection was based upon the general default 
of the said Clarke and petitioner in complying with the laws and the 
regulations and requirements of the respondents applicable to their 
said claim and status. 

7. They deny the allegations of paragraph 7, except that they 
admit the execution and recordation of the deed mentioned, and any 
such action of the General Land Office as appears of record and te) 
which reference is made therein. 

8 . They deny the allegations of paragraph 8 , except that they 

admit the execution and recordation of the deed mentioned. 

23 They specifically deny that said deed had any force, effect, 
or virtue as a conveyance of the lands therein described, for 

the reason that title thereto was then legally •vested in the United 
States of America. 

9. They admit the allegations of paragraph 9. 

10 . They deny the allegations and conclusions in paragraph 10. 
Further answering, respondents allege that they are informed and 
believe that the Federal Power Commission issued the permit and 
license mentioned in paragraph 9 under the bona fide belief that the 
United States was the owner of the lands covered thereby. 
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11 . Answering paragraph 11 of the petition, respondents admit 
the request for a aisclaimer as alleged, admit the letter of the Com¬ 
missioner of the General Land Office dated April 11, 1924, declining 
to execute the disclaimer, and admit any other fact referred to m 
said paragraph which is the subject of, and is disclosed in, any public 
or official record; but they deny each and every other allegation and 
conclusion contained therein. 

12 . The respondents admit such parts of paragraph 12 as appear 
by any public records legally binding them; they have no official 
knowledge of the facts and circumstances composing the acts of 
petitioner, and neither affirm nor deny those allegations; they admit 
the official action of the Federal Fower Commission, but deny 
each and every other allegation and conclusion in said paragraph 
contained. 

13. Respondents deny the allegations of paragraph 13; the greater 
part thereof sets forth the conclusion of the pleader, which respond¬ 
ents assume neither to affirm nor deny. 

14. Respondents deny such material allegations, if any, 

24 as appear in paragraph 14. Said paragraph purports to be 
the statement of opinions reached oy petitioner based upon 

conclusions and upon hearsay statements, which respondents assume 
neither to affirm nor deny. 

15. Respondents are not officially informed regarding the amount 
of construction, if any, placed upon the land in controversy by 
licensee. The extent thereof appearing to be immaterial, the alle¬ 
gations that none have been constructed are not denied, but if the 
same becomes material proof is demanded thereof. They admit the 
intent and purpose of the San Joaquin Light & Power Corporation 
to utilize said land for a storage reservoir is based upon the obvious 
effect of the license issued to it by the Federal Power Commission, 
that is to say, ‘‘ an authorization to it by the United States of America 
to use and take the aforesaid half section of land as property found 
and determined by the Government of the United States of America, 
to be in the ownership thereof.” All other allegations thereof are 
denied. 

1 6. The contents of paragraph 16 commingle conclusions with alle¬ 
gations so rapidly that respondents are confused, and to avoid un¬ 
necessary itemizing and separating thereof they deny each and every 
allegation therein set forth, particularly denying that petitioner is 
without an ad^uate remedy at law or in equity; denying that peti¬ 
tioner’s title will be clouded, for he has none, title beii^ in the United 
States of America; denying that the San Joaquin Light & Power 
Corporation is not a necessary party, it being obvious that having 
acquired certain valuable rights in real estate, those rights can not 
be affected in its absence. 

17. The allegations, of paragraph 17 are substantially correct and 
are admitted. 

25 18. Paragraph 18 is composed wholly of conclusions and 
petitioner’s interpretation of statute laws, which call forth 

neither affirmance nor denial by respondents. 

19. Paragraph 19 is argumentative and an expression of p)etition- 
er’s conclusions upon questions to be determmed by the court; 
respondents assume neither to affirm nor deny the allegations thereof. 
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20 . Paragraph 20 is argumentative and an expression of petition¬ 
er’s conclusions upon questions to be determined by the court; 
respondents assume neither to affirm nor deny the allegations thereof. 

The allegations of said paragraph relating to failure on the part of 
respondents to perform a ministerial duty incumbent upon them in 
their respective official capacities have heretofore been denied in 
paragraph 1 and need no further or additional denial. 

21. Further answering the allegations of the petition, respondents 
particularly allege: 

1 . The United States of America is the grantee named in the con¬ 
veyance of C. W. Clarke and wife, dated November 8, 1899, volun¬ 
tarily executed and recorded by them under act of June 4, 1897 (30 
Stat. 11, 36, c. 2). The Congress provided the consideration tor 
said conveyance and placed it within the power of the grantor to 
obtain. Title to the land thereby conveyed vested in the United 
States. Whether the grantor obtained, or by his laches is cut off 
from receiving, the consideration proffered him, or whether it is still 
due and unpaid, the United States of America is a necessary and 
indispensable party to this suit. 

2 . The United States of America, through the Federal 

26 Power Commission, granted a 50-year license for the use of 
said land in connection with a water-power project to the San 

Joaquin Light & Power Corporation, pursuant to the act of June 10, 
1920 (41 Stat. 1063, c. 285; U. S. C., Title 16, secs. 791-823). Thereby 
said land was reserved “ from entry, location, or other disposal under 
the laws of the United States,” and said San Joaquin Light & Power 
Corporation became vested with certain definite and valuable rights 
therein of which it can not be divested in its absence; therefore it is 
a necessary and indispensable party to this proceeding. 

22 . Respondents, further answering the allegations of the petition, 
allege that petitioner has no right, title, or interest in the lands in¬ 
volved herein, full title thereto, upon the execution, recordation, and 
acceptance of the Clarke deed of November 8, 1899, having vested in 
the United States of America under the provisions of the act of 1897, 
supra; he is without right, therefore, to maintain this action for a 
writ of mandamus. 

23. Respondents, further answering the allegations of the petition, 
allege: 

(1) If petitioner is entitled to receive the value of the land so con¬ 
veyed to the United States of America as aforesaid by reason of the 
purported conveyances executed by the several parties as alleged in 
the petition—which is not admitted, but for the purpose of defend¬ 
ing against the issuance of a writ of mandamus is expressly den'ed— 
and he is not cut off by his own laches or that of some of his prede¬ 
cessors or assignors, his right to sue the United States as a contractor 
for the value thereof in the United States Court of Claims is 
apparent. 

27 (2) If petitioner is entitled to maintain any action, or suit, 
based on a right in the land itself, his proper and obvious 

remedy is a suit, in the proper forum of the locus of the land, to 
quiet title thereto. 

It therefore appears that petitioner, if entitled to maintain any 
action for relief in the premises, is possessed of an adequate civil 
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remedy, and thereby is precluded from maintaining this action for 
mandamus. 

24. Respondents, further answering the allegations of the peti¬ 
tion, assert and allege that such action as has been taken by them, 
or either of them, in the premises is the result of executive judgment 
and discretion reposed in them by virtue of their respective office and 
by law, and is not subject to modification, review, or interference by 
the court. 

25. Respondents, further answering the allegations of the petition, 

assert and allege that no law exists permitting them, or either of 
them, at this time to “execute and issue a relinquishment and 
quitclaim * * ♦ of all title, if any, which the deed of convey¬ 

ance by C. W. Clarke and Philomen Clarke to the United States of 
America,” covering the land involved herein vested in the United 
States; that the act of September 22, 1922 (42 Stat. 1017, c. 404), 
does not confer such authority; section 2 thereof expressly prohibits 
such relinquishment where “ it shall appear that any of the lands 
relinquished to the United States * ♦ ♦ have been disposed of or 

appropriated to a public use.” Therefore, the court will deny the 
relief sought by the petitioner. 

Wherefore, the premises considered, respondents, and each of 
them, having made full response to the rule to show cause, and 
having submitted their answer to the allegations of petitioner, 
28 pray that the petition be dismissed, and that they, and each of 
them be permitted to go hence without day with their respec¬ 
tive costs. 

[seal.] Edward C. Finney, 

Acting Secretary of the Interior. 

Tiios. C. Havell, 

Acting Commissioner of the General Land Office. 
District of Columbia, ss: 

Edward C. Finney, Acting Secretary of the Interior, being first 
duly sworn, says that he has read over and is acquainted with the 
contents of the foregoing answer and response to the rule to show 
cause; that he is informed that the matters of fact therein set forth 
are true and he believes them to be true. 


Edward C. Finney, 
Actmg Secretary of the Interior. 

Subscribed and sworn to before me this 18th day of July, 1927. 
[seal.] W. Bertrand Acker, 

Notary Public in and for the District of Columbia., 

E. O. Patterson, 

Solicitor., Department of Interior. 

O. H. Graves, 

Assistant to the Solicitor., 
Peyton Gordon, 

United Stales Attorney., 
Attorneys for Responderls. 
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29 Motion to strike or to make definite and certain 

Filed July 21, 1927 

« ♦ ♦ « ♦ « « 

The plaintiff-relator, by his counsel, hereby moves that para¬ 
graphs 7, 10, 11, and 12 of the defendants’ answer herein be stricken 
or that they be made definite and certain. The grounds of this 
motion are these: 

I. That in paragraph 7 of the petition it is affirmatively and posi¬ 
tively alleged that a specific action was taken by the General Land 
Office on a certain application for recognition of a right of reselec¬ 
tion under the act of March 3, 1905. Paragraph 7 of the answer 
admits only “ any such action of the General Land Office as appears 
of record and to which reference is made” in paragraph 7 of the 
petition. 

It is submitted that such statement in paragraph seven of the 
answer is irresponsive, if not evasive. If the irresponsiveness or 
evasiveness is due to the fact that the record in such application 
for reselection is not where it should be, namely, in the custody or 
where it would be accessible by or under the control of the defend¬ 
ants, the answer should allege that fact and deny the allegation in 
the petition as to the action taken on the record in such applica¬ 
tion. Presumptively the said record is in the General Land Office. 
Until rebutted that presumption requires that the defendants answer 
categorically whether the action alleged in the petition to have been 
taken on such record was or was not taken. 

II. That in paragraph 10 of the petition, and in various forms 
of statement therein, it is explicitly and positively alleged that the 

Federal Power Commission issued the permit and the license in 

30 the belief—the ignorant but bona fide belief—that the forest 
lieu selection had been approved and an exchange of lands 

between Clarke and the United States finall}^ consummated there¬ 
under. In the 10th paragraph of the answer it is alleged on informa¬ 
tion and belief that said commission issued the permit and license 
“ under the bona fide belief that the United States was the owner of 
the lands covered thereby.” 

It is submitted that the aforesaid allegations in the petition called 
for and required some form of categorical admission or denial, or a 
statement of lack of information sufficient to warrant belief, as to 
whether the said commission had issued the permit and license under 
the misconception or misapprehension that the forest lieu selection 
had been approved and that the selector had received other lands 
for those he had conveyed to the United States. The petitioner’s 
allegation was not that the commission had not believed in good 
faith that title was in the United States. The petitioner’s allega¬ 
tion was that the commission had been in ignorance of a fact, to wit, 
that the forest lieu selection had been finally rejected outright. And 
no evasion in the defendant’s answer in that respect will prevent this 
petitioner from showing to this courtj as petitioner can and will at 
the appropriate time, that the commission did act upon the belief 
that the forest lieu selection had been approved and an exchange of 
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lands effected thereunder; and would not have acted as it did act if 
it had entertained a contrary belief. 

III. That in paragraph 11 of the petition, and in various forms 
of statement therein, it is explicitly and positively alleged that the 
Commissioner of the General Land Office ordered the land in 

31 suit reserved as public land of the United States in the belief— 
the ignorant but bona fide belief—that the forest lieu selection 

had been approved and an exchange of lands between Clarke and 
the United States finally consummated thereunder. In the 11th 
paragraph of the answer appears this matter: ♦ * ♦ “ and admit 

any other fact referred to in said paragraph which is the subject of, 
and is disclosed in, any public or official record; but they deny 
each and every other allegation and conclusion contained therein.” 

Of course, the records on which a Government officer has acted 
are the best evidence—sometimes, and unfortunately for public inter¬ 
ests and private ri^t, the only evidence—of what induced or moti¬ 
vated the action. But where an officer’s answer does not allege the 
loss or inaccessibility of records presumptively in his custody and 
available by him, and where inspection by him of those records, if 
in his custody, would enable him to answer with directness and cer¬ 
tainty as to whether they showed or did not show a record fact (e. g., 
that a proffered exchange of lands had never been consummated but, 
on the contrary, had been rejected), is it conceivable that there is 
nothing of bad pleading in an answer by him which, in effect, is 
this: “ I admit the allegations that are borne out by my office 
records, but I deny the allegations that are not borne out by them, 
and I haven’t the time to say in my answer whether the allegations 
are or are not consistent with mv office records.” What necessity 
does the answer show that compels the petitioner and the court to 
accept as being responsive to the extent possible a statement in the 
defendant’s pleading which is substantially this: “We don’t know 
whether our records sustain the petitioners allegation, but if they 
do then we admit, but if they don’t then we deny.” 

32 IV. That in paragraph 12 of the petition it is alleged, in 
brief, that the petitioner requested the Federal Power Com¬ 
mission to revoke the permit and license and that the commission, 
with the concurrence of the defendant Secretary of the Interior as 
a member of the commission, refused to do so. In the 12th para¬ 
graph of the answer appears this vague and uncertain statement: 
“The respondents admit such parts of paragraph 12 as appear by 
any public records legally binding them.^’ 

It is submitted that section 1275 of the code was intended to im¬ 
pose an obligation upon a defendant in a proceeding for mandamus 
to make his answer complete in itself without reierence to other 
papers. At any rate such is the rule in the States whose courts 
rendered the decisions cited in the footnote at p. 458 of 26 Cyc. 
Obviously there is not completeness of answer in a statement which 
is the equivalent of this: “ There may or may not be public records 
pertinent to petitioners allegations that are legally binding upon the 
respondent—he, the respondent, does not know whether there are or 
not—but if there are such public records and they are binding and 



WORK ET Ali. VS. U. S., EX RELATIONE REMBRANDT H, PEALE 19 

they do confirm such allegations then such allegations are admitted 
by the respondent; otherwise they are denied.” 

Respectfully submitted. 

Rembrandt H. Peale, 

Plaintiff-Relatof** 
By Patrick H. Loughran, 
Attorney for Plairdiff-Relator. 

Service of copy hereof acknowledged this 21st day of July, 1927, 
and consent given that the foregoing motion may be heard on 
33 July 29, 1927, after hearing on suggestion by defendants of 
defect of parties. 

O. H. Graves, 

Attorney for the Defendants, 
Memorandum of court 
Filed November 2, 1927 

♦ ♦♦♦♦♦♦ 

The defendants claim that the plaintiff was at fault in failing to 
file an additional affidavit as to the nonmineral character of the 
lands selected by him. As to this, the Court of Appeals said in 
Peale vs. Work, 55 Wash. L. R. 478, a suit between the same parties: 

“It further appeared that when Clarke conveyed his land to the 
Government and made application for the selection of the lands in 
lieu thereof he made the usual affidavit accompanying such applica¬ 
tion to the effect that the lands selected were nonmineral in character. 
An investigation by the Government aroused the suspicion that the 
lands selected might be oil lands, and consequently they called upon 
Clarke for an additional affidavit as to the nonmineral character of 
the lands. Clarke, as he clearly had a right to do, and probably to 
avoid possible penalties for perjury, refused to make this additional 
affidavit, and it is on this ground that the Interior Department has 
attempted to forfeit the lands to the United States, basing its 
action upon the proviso to the act of 1905 authorizing further 
selection in lieu of lands relinquished under the act of 1897, if the 
original selection had not been perfected ‘for any reason not the 
fault of the party making the same.’ It was held that Clarke was in 
fault, under the provision of the act, because of his refusal to make 
and file a further nonmineral affidavit when requested to do so.” 

In the same opinion that court also said (p. 479): 

“ It is clear that under the act of 1897, and the regulation of the 
department, the conveyance of the land to the Grovernment, accom* 
panied by the application to select lands in lieu thereof, amounted to 
nothing more than a tender for exchange. If for any reason that 
selection was rejected, no obligation rested upon the party to make 
another selection; and upon his failure to make another selection 
the title to the lands tendered by deed could not under any condi* 
tions become absolutely vested in the United States. The action of 
the department in this case is indefensible. It is here attempted to 
divest a citizen of the United States of his privately owned lands 
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without giving in return any compensation whatever. It is too 

34 elementary for discussion that this can not be accomplished 
either by act of Congress or by the regulations of the depart- 

mentj or by both combined.” 

It IS my opinion, therefore, that only a ministerial duty remained 
to be performed by the defendants, and a writ of mandamus will 
issue as prayed in the petition. 

Jennings Bailey, Justice. 

Stimulation to submit for decision, 

Filed November 4, 1927 

It is hereby stipulated and agreed between counsel as follows, 
to wit: 

I. That the defendants’ joint “Answer and response to the rule” 
shall also stand as and for the defendants’ answer to the petition. 

II. That the court may determine the merits of plaintiff’s “Mo¬ 
tion to strike or to make definite and certain,” without argument 
thereon by counsel for the parties. 

III. That in the event the court shall conclude that the aforesaid 
motion should be overruled or denied it may, without argument by 
counsel for the parties, proceed to judgment in the cause under the 
petition and the answer thereto; counsel for the relator-plaintiff and 
counsel for the respondents-defendants hereby mutually consenting 
that in event the court should so conclude with respect to the afore¬ 
said motion the defendants’ answer filed herein shall be deemed and 
regarded as demurrer to by the relator-plaintiff upon the following 

grounds, to wit: 

35 The relator-plaintiff says that the respondents-defendants’ 
answer is bad in substance, and for these reasons, to wit: 

1 . That no legal or equitable interest whatever in or to the land 
described in the relator-plaintiff’s petition passed to or became vested 
in the United States by reason of any act or thing pertinent to the 
forest lieu selection which was attempted to be made by C. W. Clarke. 

2 . That the first section of the act of September 22, 1922 (42 Stat. 
1017), imposed upon the respondent-defendant Commissioner of the 
General Land Office a mandatory duty to execute, at the request of 
the relator-plaintiff, the instrument of quitclaim referred to in said 
act, but the said commissioner, although duly requested to do so, 
arbitrarily refused to execute such instrument of quitclaim and his 
arbitrary^ refusal was approved and sustained by the defendant 
Secretary of the Interior. 

3. That section 2 of the said act of 1922 is wholly inoperative and 
ineffective for the reason that it was never competent for any officer 
of the United States lawfully to dispose of or to appropriate to the 
public use the base land of the forest lieu selection attempted to be 
made by C. W. Clarke. 

4. Tnat the purported permit and license to the San Joaquin 
Light and Power Corporation was void ab initio, and therefore never 
constituted a disposal or appropriation under the authority of the 
United States, but were only an attempted disposal or appropriation 
under mere color of authority. 
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IV. That the court be, and hereby is, requested by counsel for the 
parties, in event it concludes that the “ Motion to strike or to make 
definite *and certain ” is meritless, that its conclusion accordingly be 
set out in its opinion, if it files one, or in its judgment, on the merits 
of the cause as determined by the court under the petition, the answer 
thereto, and the demurrer to the answer. 

Executed this 10th day of October, 1927. 

Patrick H. Loughran, 
Attorney for Relator-Plaintiff, 

O. H. Graves, 

Attorney for the Respondents-Defendants, 

36 Judgment for writ of mandamus 

Filed November 4, 1927 

• ««**** 

This cause having been heard on (a) the petition therein, (b) the 
answer to the rule to show cause, (c) the petitioner’s motion to 
strike or make more definite, and (d) a stipulation between counsel 
for the parties, such stipulation providing as follows: 

I. That the answer to the rule shall stand as and for an answer to 
the petition; 

II. That in event the court shall be of opinion that the plaintiff’s 
motion to strike or make more definite should be overruled and 
denied, the court may proceed to adjudge the cause as one finally 
submitted on the petition, the answer thereto, and the grounds of 
demurrer to the latter, as such grounds are assigned in such stipu¬ 
lation ; 

And the defendants waiving all right to answer further and 
electing to stand finally on their answer as now made; 

Whereupon, the court, being fully advised in the premises, and on 
consideration thereof, it is this 4th day of November, 1927, 

Ordered that the petitioner’s motion to strike or make more definite 
be, and the same hereby is, overruled and denied; and it is hereby 

Adjudged, that a peremptory writ of mandamus issue out of this 
court directed to William Spry, Commissioner of the General Land 
Office, directing and commanding that the said Spry forthwith re¬ 
linquish and quitclaim to Rembrandt H. Peale, the petitioner, all 
title to the east half of section thirty-six (36), of township ten 

37 (10) south, of range twenty-seven (27) east. Mount Diablo 
meridian, in the State of California, which the relinquishment 

of C. W. Clarke and Philomen Clarke may have vested in the United 
States, as in the plaintiff’s petition prayed, and that the said Spry 
so relinquish ana quitclaim to the extent and in the manner pro¬ 
vided in Section I of the act of Congress of September 22, 1922 
(42 Stat. 1017, c. 404); and it is 

Further adjudged that the plaintiff have judgment against the 
defendants for his reasonable costs, to be taxed by the clerk of the 
court. 

By the Court: 


Jennings Bailey, Justice, 
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And from the aforegoing judgment, on the day last above writ¬ 
ten, the defendants, in open court, waive all right to answer further 
and elect to stand finally on their answer as now made and prav an 
appeal to the Court of Appeals of the District of Columbia, wnich 
appeal is hereby allowed. 

Jennings Bailey, Justice, 

And the plaintiff, to preserve whatever rights he may have under 
his motion to strike or to make more definite, also on the day last 
above written, and in open court, excepts to the order overruling 
and denying his motion to strike or to make more definite, and such 
exception is hereby allowed. 

Jennings Bailey, Justice, 

Xo objection to form: 

O. H. Gra\y:s, 

Attorney for the Defendants, 

38 AssignTJvent of errors 

Filed December 5,1927 

« « * 

The defendants and each of them allege that errors were com¬ 
mitted by the Supreme Court of the District of Columbia in the 
above-entitled case in the following particulars: 

1. The court erred in granting to plaintiff a writ of mandamus 
herein. 

2. The court erred in holding that “ only a ministerial duty re¬ 
mained to be performed by the defendants ” herein. 

3. The court erred in failing to find and hold that plaintiff’s rem¬ 
edy, if any remains to him at this time, involves only the pursuit of 
title to lieu lands which he claims were erroneously withheld from 
Clark by the action of defendants, and that by reason of the unquali¬ 
fied deed of Clark and wife in favor of the United States of America 
full title to the base-lands passed from them to the United States, 
in consideration of the right to select lieu lands extended to them by 
Congress through the act of June 4, 1897 (c. 2; 30 Stat. 11, 36), and 
if the selection made could not be allowed the right remained in the 
applicant to make a further selection. 

4. The court erred in failing to find and hold that by virtue of 
the provisions of the act of September 22, 1922 (42 Stat. 1017), de¬ 
fendants and each of them are precluded from executing a relinquish- 
tnent to plaintiff of the title of the United States of America to the 
base land, because such base land has been appropriated to a public 
Use by the United States of America. The Federal water power act 
(41 Stat, 1063). 

5. The court erred in failing to find and hold that the United 

States of America is an indispensable party to this action. 

39 6* The court erred in failing to find and hold that the San 

Joaquin Light and Power Corporation is an indispensable 

party to this action. 

7. The court erred in failing to find and hold that Clark and the ' 
plaintiff have been vested with an adequate civil remedy to enforce 
plaintiff’s claim to the selected lands which he says were erroneously 
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withheld from him by defendants and by them passed to others not 
entitled thereto. 

Defendants and each of them therefore pray that the action of the 
Supreme Court of the District of Columbia be reversed. 

E. O. Patterson, 

Solicitor^ Department of Interior^ 

O. H. Gravies, 

Assist anfit to the Solicit or ^ 
Attorneys far Defendants, 

Peyton Gordon, 

United States Attorney^ 

Of Counsel. 


Desigruition of record 
Filed December 5,1927 

* « 4i ♦ 4c ♦ 4^ 

The clerk in making up the transcript of record on appeal in the 
above-entitled cause will include therein the following: 

1. The petition. 

2. The answer and response to rule. 

3. The mottion to strike or to make more definite and certain. 

4. Stipulation to submit for decision. 

5. The opinion of the court. 

6. The judgment for writ of mandamus. 

40 7. The order allowing an appeal. 

8. The order allowing to plaintiff exceptions to denial of 
motion to strike, etc. 

9. The assignment of errors. 

10. This designation. 

E. O. Patterson, 

Solicitor,, Department of Interior,, 

O. H. Graves, 

Assistant to the Solicitor,, 
Attorneys for Defendants, 

Peyton Gordon, 

United States Attorney,, 

Of Counsel, 

Service accepted; no objection. December 2,1927. 

Patrick H. Loughran, 

Attorney for Plaintiff, 

41 Supreme Court of the District of Columbia 

United States or America, 

District of Columbia,, ss: 

I, Frank E. Cimningham, clerk of the Supreme Court of the Dis* 
trict of Columbia, hereby certify the foregoing pages numbered 
from 1 to 40, both inclusive, to be a true and correct transcript 
of the record, according to directions of counsel herein filed, copy 
of which is made part of this transcript, in cause No. 73528 at 
law, wherein Unitea States of America, ex relatione Rembrandt H. 
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Peale, is plaintiff, and Hubert WopIl Secretary of the Interior, and 
William opry. Commissioner of the General Land Office, are defend¬ 
ants, as the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe name and affix the 
seal of said court at the city of Washington, in said District, this 
14th day of February, 1928. 

[seal.] Frank E. Cunningham, Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 4721. Hubert Work, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, appellants, vs. 
United States of America, ex relatione Rembrandt H. Peale. Court 
of Appeals, District of Columbia. Filed February 15, 1928. Henry 
W. Hodges, clerk. 
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In the Court of Appeals of the District 

of Columbia 

January Term, 1928 


No. 4721 

Hubert Work, Secretary of the Interior, and 
William Spry, Commissioner of the General 
Land Office, appellants 

V, 

The United States of Amfj^ica, ex rel., Rem- 
brandt H. Peale, appellee 


BRIEF OF APPELLANTS 


STATEMENT OF THE CASE 

This is an appeal to review the action of the 
Supreme Court of the District of Columbia, in a 
proceeding to obtain a writ of mandamus by ap¬ 
pellee, requiring appellants, defendants below, to 
execute and issue a relinquishment and quitclaim 
under the act of September 22, 1922 (c. 404, 42 
Stat. 1017), of aU title which the deed of convey¬ 
ance executed and recorded by C. W. Clark and his 
wife, Philomen Clark, to the United States of 

America, conveying the East half of Section thirty- 

( 1 ) 
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six, Township ten South, Range twenty-seven East, 
Mount Diablo Meridian, State of California, may 
have vested in the United States of America. The 
writ was granted. (Tr. p. 21.) 

CHRONOLOGY 

November 4, 1899; Clark and wife conveyed to 
the United States, under act June 4, 1897. 

January 13, 1900: Clark applied for lieu land. 
(Bill of Complaint, Tr. p. 2.) 

April 28, 1902: Clark’s claim for lieu land re¬ 
jected on his refusal to file additional nonmineral 
showing. 

March 3,1905: Act of 1897 repealed by Congress. 

May 20, 1909: Clark and wife executed deed of 
conveyance to C. W. Clark Co., a Corporation. 

October 3,1919: Application of C. W. Clark Cor¬ 
poration for lieu land denied under the provisions 
of act March 3,1905, because first selection failed at 
fault of selector. 

June 10, 1920: Federal Water Power Conserva¬ 
tion Act passed. (41 Stat. 1063.) 

March 11, 1922: Preliminary permit issued by 
Federal Water Power Commission to San Joaquin 
Light & Power Corporation. 

July 28,1922: Fifty-year license under section 6, 
Federal Water Power act, issued to same. 

March 31,1924: Peale became possessed of a deed 
purporting to convey title to base land, originally 
deeded by Clark and wife to United States, to him. 


April 1, 1924: Peale requested Commissioner of 
General Land Office to disclaim United States title 
to base land, to him. 

April 11, 1924: Commissioner General Land 
Office declined as land had been appropriated for 
public purpose under act September 22,1922. 

September 4, 1925: Peale petitioned Federal 
Power Commission to cancel license and permit 
issued to San Joaquin Light & Power Corporation. 

February 25, 1926: Petition denied. 

May 2, 1927: Court of Appeals sustained decree 
of Supreme Court denying mandatory injunction to 
Federal Power Commission to vacate license and 
permit. (19 Fed. 2d. 695.) 

June 30,1927: This proceeding filed in Supreme 
Court, District of Columbia. 

November 4, 1927: Mandamus granted to Peale 
requiring Commissioner General Land Office to re¬ 
linquish United States title. 

February 15, 1928: This appeal filed. 

THE FACTS IN DETAIL 

The act of 1897 provides as follows: 

That in cases in which a tract covered by 
an imperfected bona fide claim or by a patent 
is included within the limits of a public for¬ 
est reservation, the settler or owner thereof 
may, if he desires to do so, relinquish the 
tract to the Government, and may select in 
lieu thereof a tract of vacant land open to 
settlement hot exceeding in area the tract 
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covered by his claim or patent; and no charge 
shall be made in such cases for making the 
entry of record or issuing the patent to cover 
the tract selected: Provided further, That in 
cases of unperfected claims the require¬ 
ments of the law respecting settlement, resi¬ 
dence, improvements, and so forth, are com¬ 
plied with on the new claims, credit being 
allowed for the time spent on the relin¬ 
quished claims. 

Thereby Congress proposed that an owner of base 
land might ‘‘if he desires to do so, relinquish the 
tract to the Government.” He was required by 
rules and regulations promulgated by the General 
Land Office, prior to or contemporaneously with 
the making of a lieu selection, to place of record in 
the proper office the deed conveying his base land 
to the United States. Clark complied therewith 
and filed his selection upon a certain tract of pub¬ 
lic land in lieu. This selected land was not found 
to be “vacant land open to settlement,” because 
its character as nonmineral land had been assailed. 
Upon a demand made by the land office on Clark 
to furnish further evidence thereof he refused to 
comply therewith and as a result, there being in¬ 
sufficient proof to entitle him to receive it, his selec¬ 
tion was denied. 

On March 3, 1905, the Act of 1897 was repealed 
by Congress. The repealing act (33 Stat. 1264), 
however, permitted the grantors of base land whose 
first selection had failed “not at the fault” of the 
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selector, to designate another tract, and to perfect 
the same under the provisions of the repealed act. 
Clark failed to take advantage of this privilege, and 
four years later, on May 20, 1909, he executed a 
conveyance purporting to transfer title of the base 
lands, then and now, standing in the name of the 
United States by virtue of his own voluntary deed 
of conveyance, to The C. W. Clark Corporation. 
Thereafter and some time before January 21, 1922, 
this corporation made application for a second 
selection to be taken in its name, or in that of C. W. 
Clark. Because the first selection had failed at the 
fault of Clark, the second selection was denied by 
the General Land Office. 

On June 2,1920, title having reposed in the name 
of the United States for more than twenty years, 
the Federal Water Power Conservation Act was 
passed, creating the Federal Water Power Com¬ 
mission, and authorizing it, as a Department or 
Bureau of the government, and acting independ¬ 
ently of any other Department— 

To issue licenses . . . for the purpose of 
constructing, operating and maintaining 
dams, water conduits, reservoirs ... or 
other project works necessary or conven¬ 
ient . . '. for the development, transmission, 
and utilization of power . . . upon any part 
of the public lands and reservations of the 
United States . . . (Subd. (d) Sec. 4, 41 
Stat. 1063.) 
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Also: 

To issue preliminary permits . . . Pro¬ 
vided, however. That upon the filing of any 
application . . . the Commission, before 
granting such application shall at once give 
notice ... to any State or municipality 
likely to be interested . . . and shall also 
publish notice of such application for eight 
weeks in a daily or weekly newspaper pub¬ 
lished in the county or counties in which the 
project, or any part thereof, or the lands 
affected thereby, are situated. (Subd. (e) 
idem.) 

Pursuant to the provisions of the above act, on 
March 11, 1922, a preliminary permit was issued 
bv the Federal Water Power Commission to the 
San Joaquin Light and Power Corporation, and on 
July 28, 1922 a license for a term of fifty years. 
On March 31, 1924, title to said base land having 
remained in statu quo for a period of approxi¬ 
mately twenty-five years, appellee being charged 
with knowledge of its status, and of the disposi¬ 
tion made thereof by the Federal Power Commis¬ 
sion, acquired possession of a mesne conveyance 
purporting to pass title to said land from the 
C. W. Clark Corporation to him, in the absence of 
any relinquishment by the United States thereto, 
and in the absence of any request by Clark, his pur¬ 
ported assigns, transferees, or anyone acting in his 
behalf, or in behalf of said assigns or transferees, 
to the United States to relinquish it. 
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Thereafter, on April 1, 1924 appellee Peale, 
applied to the Commissioner of the General Land 
Office for a disclaimer under the provisions of the 
Act of Congress of September 22, 1922, supra, 
which authorized that officer to relinquish the base 
land conveyed, and for which no lieu selection had 
then been made, provided such land had not been 
^‘disposed of or appropriated to a public use.’’ 
The application was denied for the reason that such 
base land had theretofore been disposed of to the 
San Joaquin Light & Power Corporation, by means 
of the aforesaid permit and license. (50 L. D. pp. 
660, 661). 

The applicable portion of said Act is as follows: 

Sec. 2. That if it shall appear that any of 
the lands relinquished to the United States 
for the purpose stated in the preceding sec¬ 
tion have been disposed of or appropriated 
to a public use, other than the general pur¬ 
poses for which the forest reserve within the 
bounds of which they are situate was cre¬ 
ated, such lands shall not be relinquished and 
quitclaimed as provided therein, unless the 
head of the Department having jurisdiction 
over the lands shall consent to such relin¬ 
quishment ; and if he shall fail to so consent, 
or if any of the lands so relinquished have 
been otherwise disposed of hy the United 
States, other surveyed, nonmineral, unoccu¬ 
pied, unreserved public lands of approxi¬ 
mately equal area and value may be selected 
and patented in lieu of the lands so appro- 

90694—28-2 
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priated or disposed of in the manner and 
subject to the terms and conditions of said 
Act of Junq 4, 1897, and the regulations! 
issued thereunder: Provided, That applica¬ 
tions to make such lieu selections must be 
filed in the General Land Office within three 
years after the date of this act. (Italics 
supplied.). 

On September 4, 1925, Peale appeared before 
the Federal Power Commission and petitioned it to 
cancel the permit and license issued to the San 
Joaquin Light & Power Corporation, declining to 
make a further selection of lieu land within the 
three years extended by the Act of September 22, 
1922, supra. The action of the Commission declin¬ 
ing to grant his petition was based on a finding that 
it was without power to do so except ‘‘upon mutual 
agreement between the licensee and the Commis¬ 
sion” (Sec. 6, c. 285, 41 Stat. 1063), and upon the 
finding of the Commissioner of the General Land 
Office of April 11,1924, that the land had been ap¬ 
propriated to a public purpose. 

Thereupon a suit was instituted by Peale in the 
Supreme Court of the District of Colmnbia for a 
writ of mandamus to require the Federal Power 
Commission to cancel its license and permit. The 
United States was not a party. The Court of Ap¬ 
peals of the District of Columbia in sustaining a 
denial of the writ by that court which dismissed the 
bill, held in part— 

Since a color of legal title has been vested 
by the deed in the United States, and the 
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Power Company holds its permit and license 
under that color of title- the United States 
must be divested of that title, before action 
can be taken to remove the cloud placed upon 
the title by the action of the Power Com¬ 
mission. (19 Fed. 2d 695.) 

This suit was then brought. The lower court in 
granting the writ of mandamus rendered the follow¬ 
ing brief opinion, citing from the above opinion of 
this court: 

The defendants claim that the plaintiff was 
at fault in failing to file an additional affi¬ 
davit as to the nonmineral character of the 
lands selected by him. As to this the Court 
of Appeals said in Peale v. Work, 55 Wash. 
L. R. 478, a suit between the same parties: 

“It further appeared that when Clarke 
conveyed his land to the Government, and 
made application for the selection of the 
lands in lieu thereof, he made the usual affi¬ 
davit accompanying such application to the 
effect that the lands selected were nonmin¬ 
eral in character. An investigation by the 
Government aroused the suspicion that the 
lands selected might be oil lands, and conse¬ 
quently they called upon Clarke for an ad¬ 
ditional affidavit as to the nonmineral char¬ 
acter of the lands. Clarke, as he clearly had 
a right to do, and probably to avoid possible 
penalties for perjury, refused to make this 
additional affidavit, and it is on this ground 
that the Interior Department has attempted 
to forfeit the lands to the United States, bas¬ 
ing its action upon the proviso to the Act 
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of 1905 authorizing further selection in lieu 
of lands relinquished under the Act of 1897, 
if the original selection had not been per¬ 
fected ‘for any reason not the fault of the 
party making the same.’ It was held that 
Clarke was in fault, under the provision of 
the Act, because of his refusal to make and 
file a further nonmineral affidavit when re¬ 
quested to do so.” 

In the same opinion that Court also said 
(p. 479): 

“It is clear that under the Act of 1897, and 
the regulation of the Department, the con¬ 
veyance of the land to the Government, ac¬ 
companied by the application to select lands 
in lieu thereof, amounted to nothing more 
than a tender for exchange. If for any 
reason that selection was rejected, no obliga¬ 
tion rested upon the party to make another 
selection; and upon his failure to make 
another selection the title to the lands ten¬ 
dered by deed could not under any condi¬ 
tions become absolutely vested in the United 
States. The action of the Department in 
this case is indefensible. It is here attempt¬ 
ing to divest a citizen of the United States 
of his privately owned lands, without giving 
in return any compensation whatever. It is 
too elementary for discussion that this can¬ 
not be accomplished either by Act of Con¬ 
gress, or by the regulation of the Depart¬ 
ment, or by both combined. 

It is my opinion therefore that only a min¬ 
isterial duty remained to be performed by 
the defendants, and a writ of mandamus wiU 
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issue as prayed in the petition.” (Signed) 
Jennings Bailey, Justice. 

PBELIMINARY STATEMENT 

Defendants desire at the outset to insist that the 
Interior Department is not now attempting, nor 
has it ever attempted, either by act or intendment, 
purposely to work a forfeiture of these base lands 
to the United States. The incidents and circum¬ 
stances brought about by Clark and his assigns, 
the lapse of time, and the various acts of Congress 
affecting their legal status and that of the land in¬ 
volved, has resulted in the creation of a condition 
over which appellants understand they have no 
control. While they are not unmindful of the 
fundamental rule that private property can not be 
taken for public use without the payment of just 
compensation to the owner, defendants recognize 
that neglect, laches, and statutes of limitation may 
operate to divert a strict application thereof, in 
proper cases, to an extent at least, that the obliga¬ 
tion to compensate, becomes a moral, rather than a 
strict legal one. Such appears to be the situation 
here, resulting wholly from the inaction, or the im¬ 
proper action of Clark, and his assigns, including 
the appellee, Peale, and it does not, we contend, lie 
at the door of the Interior Department. 

ARGUMENT 

The opinion of this court in the Water Power 
case, supra, appears to be predicated on the premise 
that the warranty deed of Clark vested title in the 
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United States only contingent upon the grantor’s 
obtaining title to some tract of lieu land; that it 
was merely a tender for exchange, a deposit ineffec- 
tive unless and until grantor became vested with 
title to a selected tract of lieu land. 

Appellants contend that title to this base land 
vested in the United States contemporaneously 
with the filing of a selection by the grantor. The 
fact that grantor was permitted to make a selection 
two months after the recording of his deed, and that 
such selection was received by the Land Office for 
consideration under the law looking to its approval, 
effected an acceptance of his title to the base land 
by the United States, and at the same time created 
in grantor a right to receive a like quantity of land 
“vacant and open to settlement” imder the terms 
of the Act of 1897. With the vesting of this right 
his title to the base land was extinguished and vested 
in the United States. Grantor knew before he 
executed and recorded hi^ deed exactly what the 
legal effect would be, and his action in never there¬ 
after requesting a relinquishment, and in making no 
second selection within the time originally fixed 
therefor, is wholly consistent with such knowledge. 
State V. Hyde, 169 Pac. 757, 762. 

It is not as the court says, an attempt to divest a 
citizen of his privately owned lands, but is a de¬ 
clination to attempt to reconvey to him the title to 
the land, of which he had by his own deed divested 
himself, and for the reason that prior to his appli¬ 
cation for the reconveyance, the United States had 
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vested in an innocent third party the right to use 
the land. There is no denial of an equitable right 
in Peale, as successor in interest of Clark. This 
could be conceded so far as this case is concerned, 
but the recognition of such right does not carry 
with it the authority to adjust it by reconveyance 
where an interest in the land has previously been 
disposed of, under an Act of Congress that pre¬ 
vents a reconveyance. 

Such circumstance, while it defeats the kind of 
relief Peale seeks, places him in a position not un¬ 
like one of two individuals, who might agree upon 
an exchange of lands where the original agreement 
provided for simultaneous delivery of deeds, but 
where for some reason only one of the parties made 
delivery, relying on the other to do so later. Such 
other party conveyed both tracts to a third person 
who purchased in good faith. There may have been 
no purpose or intent on the part of him who con¬ 
veyed to vest a good title, or any title, in his grantee 
until the latter had performed the agreement on his 
part, but in law there manifestly was such a con¬ 
veyance which would bar recovery from the inno¬ 
cent purchaser of either the land conveyed or that 
which was to have been conveyed. 

Clearly if such relief was attempted, the holder of 
the title would be an indispensable party. The only 
excuse for this action is that the party making the 
conveyance, the United States, can not be made a 
party, and made to respond in damages, if the facts 
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developed on the trial prevent affording relief by 
return of the base land. Though an equitable right 
to relief be conceded, it can only be afforded by an 
act of Congress. 

Admitting, arguendo, that Clark’s first selection 
was improperly withheld, or that action thereon 
was proper and denial of the second selection to the 
C. AV. Clark Corporation, in his name, was im¬ 
proper, what was then inciunbent upon Clark or 
those acting in his name or behalf ^ It seems un- 
debatable that if title to the base land vested in the 
United States when Clark exercised his right of 
selection in the first instance, that he would have 
no recourse to the base land and his remedy would 
have been to insist upon a further selection within 
the proper time, failing to obtain which, to seek 
the assistance of the Courts to compel the recog¬ 
nition of his right to select other land. Thereafter, 
upon a compliance with the law and the rules pro¬ 
vided by the Department for his conduct, to permit 
him to proceed until he had selected land which 
would meet its approval. 

The right to select was the consideration passing 
from the United States to Clark. In the case of 
RougJiton v. Knight, 219 U. S. 537, the court held 
there had been no acceptance of the title by the 
United States, as no application to select lieu land 
was made until after the repeal of the act permit¬ 
ting exchanges. However, had the grantor, prior 
to its repeal, applied to select lieu land, and had his 
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application been received for consideration looking 
to its acceptance, the title to the base land would 
have passed to the United States. If the facts in¬ 
duced a failure of his selection, and its rejection, 
the selector would have been entitled to make 
another, but not until the passage of the Act of 
September 22,1922, to demand a relinquishment of 
the base land. 

Light may be thrown on the question of where 
title to the base land rested, in the opinion of the 
General Land Office and the Secretary of the In¬ 
terior under conditions similar to those appearing 
here, by an examination of the cases decided by the 
Secretary of the Interior. These will disclose that 
the Secretary has consistently adhered to one 
theory, which, although it has not been covered by 
court decisions, is as follows: After quoting sections 
1 and 2 of the Act of September 22,1922, supra, the 
First Assistant Secretary of the Interior, Mr. Ed- 
ward C. Finney, made this observation in an official 
decision of questions propounded by the Commis¬ 
sioner of the General Land Office (51 L. D. 51, 
53)— 

The Act last above quoted is clearly based 
on the theory that the deeds of reconveyance 
recorded prior to March 3, 1905, vested title 
in the United States even though a selection 
based thereon had not been filed. 

There the selection had been perfected after the 
lapse of considerable time between the recording of 
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the selector’s conveyance of the base to the United 
States, and the perfection of his lieu land selection. 
The question was before the Secretary on the neces¬ 
sity of bringing the title of grantor down to the 
date of the perfected selection. He held it unneces¬ 
sary, as any acts of the prior holder occurring sub¬ 
sequent to the conveyance, can not affect the title 
so conveved. See also 51 L. D. 227. 

Upon the contention of the appellee Peale that 
title did not vest in the United States, there natu¬ 
rally arises a question as to the status of the land 
as to local taxation. If it was private property as 
urged, with no title in the United States until title 
to lieu land was perfected, was it not subject to tax¬ 
ation in the interim? No case is available in which 
a State has so considered it. Such base land has 
been regarded as having passed beyond the power 
of the State to tax. This question was before the 
Supreme Court of Arizona, Territory v. Perrin, 
83 Pac., 361, a case involving deeded base lands, in 
which the court said: 

It will be observed that the Act itself makes 
no provision as to the manner in which the 
relinquishment to the Government shall be 
made. The whole subject is left under the 
control of the Land Department of the Gov¬ 
ernment. Cosmos Exploration Co. v. Gray 
Eagle Oil Co., 190 U. S. 301. . . . 

There is nothing in the act of Congress 
which makes the vesting of title in the United 
States of the relinquished lands dependent 
upon the selection of lands granted in lieu 
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thereof ... In our view of the statute, the 
legal title vested in the United States im¬ 
mediately upon the filing for record of the 
deeds of relinquishment, subject, perhaps, to 
be divested should the Secretary of the In¬ 
terior disapprove the abstracts of title. The 
consideration for the grant is the right, 
under the law, to select other lands in lieu of 
those relinquished. After the deed is re¬ 
corded and delivered, the grantor can not, by 
any act of his, incumber the title as against 
the United States. He has no right to the 
land which he can enforce. 

Bearing in mind that no request for a relinquish¬ 
ment back to the grantor was made prior to the 
Act of September 22,1922, supra, and that the title 
continued to repose as conveyed to the United 
States in 1899, it will he enlightening to refer to 
rule 14 of the Instructions given by the General 
Land Office to Registers and Receivers of United 
States Land Offices on December 30,1922, (49 L. D. 
383, 389) : 

Where it appears that an exchange can not 
be agreed upon and that the lands relin¬ 
quished to the United States under said Act 
of June 4,1897, have been disposed of by the 
United States, or appropriated to a public 
use other than for the general purposes for 
which the forest reserve within the bounds 
of which they are situated was created, such 
lands will not be relinquished and quit¬ 
claimed, unless the head of the Department 
having jurisdiction over the lands shall con- 
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sent thereto. (See also Rules and Reg. 24 
L. D. 589, 592.) 

This language is essentially the same as that used 
by Congress in the Act. Both the General Land 
Office and Congress contemplated such a situation 
as confi*onted them in this case—that the land, hav¬ 
ing passed to the United States, might be appropri¬ 
ated to a public use and pass to the control of some 
Department of the Government, as the Federal 
Water Power Commission, so that, to relinquish 
might largely interfere with the plans of such De¬ 
partment. By that provision it likewise anticipated 
relinquishment because no lieu selection would be 
perfected by the grantor of the base lands, but left it 
discretionary with the ‘‘head of the Department 
having jurisdiction over the lands” to determine 
whether or not the lands could be dispensed with by 
the United States. 

It can not be denied that the Secretary was acting 
entirely within his official duty when he required 
selector Clark to fumish further proof of the non¬ 
mineral character of the land selected by him in 
lieu. True he had filed a formal nonmineral affi¬ 
davit, but being contested on that point, and it 
appearing that the land might be of such character, 
it became the duty of the Commissioner, as a pro¬ 
tection to the United States, to see that the selected 
lands are of the character contemplated and pro¬ 
vided by Congress. 

Clark, of course, was not compelled to place him- 
self in a position subject to the pains and penalties 
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of perjury; indeed he would have had the right to 
decline, without the existence of any reason there¬ 
for, except his own will; but if the Land Office com¬ 
mitted error in refusing him the second selection 
for the reason given, the error w^as on the refusal 
and not on failure to return the base land in the 
absence of any request therefor. And it is the 
refusal, if error, which should have been corrected. 
Clark’s failure to take proper steps to that end can 
hardly become the basis now for a rule on the 
Commissioner of the General Land Office, or the 
Secretary of the Interior, to relinquish title in 
favor of Peale, to lands which have passed entirely 
beyond his control. 

The present condition is the direct result of 
Clark’s failure either to request a relinquishment 
at a time when it could have been lawfully made, or 
to make a further selection before the law permit¬ 
ting it was repealed. By virtue of due notice to all 
holders of purported conveyances emanating from 
Clark, including this appellee, the record of con¬ 
veyances, the due publication by the Federal Power 
Commission, Peale was cut off from any legal 
rights, at the time he acquired his conveyance, to 
compel action by either of these appellants. 

No ministerial act has been omitted by either of 
them which they can now lawfully perform. Peale 
has not shown himself entitled to have that done 
now which his predecessors in claim have peimitted 
to lapse. He came into the case after all material 






and substantial relief had been thus barred, with 
full and ample notice of all conditions. 

Based upon the premise that the United States 
of America has color of legal title and the right to 
relinquishment has lapsed; that consent of the head 
of another department is requisite to a relinquish¬ 
ment ; or that the lands have passed into the admin¬ 
istration of the Water Power Commission and by it 
appropriated to a public use; title can not be re¬ 
covered from the United States through the relin¬ 
quishment sought to be here obtained by mandamus, 
but can only be effected through an independent suit 
for title against the United States. 

The writ to the appellee should not have been 
granted below. That which could and ought to 
have been done, and could have been properly and 
lawfully done by Clark, in personam, Clark omitted 
to do or have done. Peale being without equity, 
can not come in at this late day, and invoke equity 
through mandamus, which is based on equitable 
considerations. “Equity follows the Law”; there¬ 
fore the Law should be sustained. 

The Courts are reluctant to require the perform¬ 
ance of acts which have no legal virtue, and espe¬ 
cially the execution of conveyances, which do not 
have the effect of conveying, and only cloud the 
title. In the view of the situation, as it appears to 
the appellants, any relinquishment which they 
might issue now, even though under the order of 
the Court, will be of no effect as a relinquishment or 
conveyance of title belonging to the United States. 
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Such an instniment would have been effective 
and valid had it been issued at the proper time, 
but no responsibility devolved on the Secretary or 
the Commissioner of the General Land Ofl&ce to 
seek an opportunity, or solicit a request from the 
grantor so to do. It is a sufficient answer, that it 
was not requested until Peale got into the title, and 
then too late, as their right to issue it had long 
since terminated by operation of law and they now 
believe they are prohibited from so doing. 

And the fact that the conditions result in re¬ 
ducing the obligation of the United States to one of 
moral aspect only, is beside the question. Neither 
of the appellants, the Court, or Congress is respon¬ 
sible for the delinquencies of Clark, and do not 
have to answer for them. Peale is in an altogether 
different attitude; he has assumed to take Clark’s 
place in the title and is bound by the record as it 
was when he came into it; yet if he is entitled to 
receive compensation for the lands conveyed by 
Clark to the United States, and finds the courts 
closed to him, by an appeal to Congress, the Acts 
of which have intervened to cut off ri^ts otherwise 
existing, it is assumed he will meet with just con¬ 
sideration, and will receive such cooperation as is 
due him from the various Departments involved, in 
obtaining it. 

TO SUMHABIZB 

The decisions below rest upon the assumption 

that the delivery and recording of a deed to the base 
land was only a ‘‘tender of an exchange,^’ and 
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therefore no title in fact passed to the United States 
until the grantor had made selection of and actually 
acquired title to the lieu land. This assumption is 
far-fetched if but casual attention be given to the 
acts of the grantor as evidence of his intention, and 
to the acts of Congress, as indicating its purpose. 

The grantor when he executed, placed of record, 
and delivered his deed to the United States, had 
not then designated the lieu land. He was not 
tendering one tract of land in exchange for another 
tract. He tendered a conveyance of his base land 
for a right to later select from the mass of the 
public land, a tract of equal area, of the character 
described in the act which conferred the right. 

Eule 15 of the regulations of the Interior De¬ 
partment, under which these transactions were ad¬ 
ministered, which rule is set out in the opinion in 
the case of Cosmos Co. vs. Gray Eagle Co. (190 U. S. 
301, 309-10), required that the selector should duly 
record his deed to the United States, and ‘Humish 
an abstract of title, duly authenticated, showing 
chain of title from the Government hack again to 
the United States.’’ The grantor of Peale com¬ 
plied with this rule and by his deed intended to pass 
'^hack again'^ to the United States the same title 
which was first in ‘‘the Government.” There is no 
room to speculate as to what his intention was. 
His subsequent acts merely confirm it. For up¬ 
wards of twenty years the title conveyed was al¬ 
lowed to rest in the United States. It was made the 
basis of two lieu selections. 



23 


Prom 1899 until 1922 the United States held the 
title unencumbered, but no request was ever made 
by the grantor or his successors in interest indicat¬ 
ing a desire to withdraw the tender for exchange, 
and no such request was made until after a permit 
for a term of fifty years had been granted to a third 
party not before the Court in this proceeding. If 
it was clear from the language of the controlling 
legislation that Congress did not intend to accept 
title to base lands offered until title to lands se¬ 
lected in lieu had vested, there would be ground for 
the assumption indulged by the court, but in the 
absence of express language disclosing such pur¬ 
pose on the part of Congress the presumption 
would be to the contrary. Not only is such express 
language wanting in all of the laws dealing with 
the matter, but the meaning of the language used 
indicates the contrary. 

The original act of June 4,1897 (supra) provides 
that the owner of the base land ‘‘may * * * 
relinquish the tract to the government.” The in¬ 
strument of relinquishment in the case of patented 
base land was a deed. The term “relinquish” as 
used in the public land law has a settled meaning. 
The claim has never been advanced that when the 
owner relinquished his title he still retained his 
estate in the land, and that none of his interest was 
or could be divested until some condition subsequent 
was satisfied, namely, a future determination by him 
of a particular tract he would accept in exchange 
and the passing of its title to him. The act of June 
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6, 1900, amending the prior act by limiting the 
right of selection to surveyed lands, saved the rights 
of those who prior to October 1, 1900, ‘‘shall have 
delivered deeds to the United States” for base 
lands, and left with them the right to thereafter 
select imsurveyed lands. Clearly in the mind of 
Congress “delivery of a deed” and “relinquish¬ 
ment” were in effect, the same. Each passed what¬ 
ever title the party had. 

The language of section 2 of the act of September 
22, 1922, supra, leaves little to support the view 
that the title to lands relinquished or conveyed to 
the United States as base for lieu selections, did not 
vest until the lieu selection had been made, accepted, 
and patent issued therefor. It is there stated if 
the lands relinquished (base lands) “have been 
disposed of or appropriated to a public use” the 
Secretary of the Interior should not reconvey the 
title to the claimant. Clearly such lands could not 
be “disposed of ” by the United States if it had no 
title thereto. Further in the same section it is 
provided “if any of the lands so relinquished have 
been otherwise disposed of by the United States*^ 
then in that case the former owner is given a fur¬ 
ther extension of his right to select lieu lands. If 
this language means anything it indicates that Con¬ 
gress recognized that such title to the base lands 
had passed to the United States as permitted a 
legal conveyance by it, of such title as amounted 
to a disposition of the land, and that it recognized 
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the possibility that such title had been conveyed to 
a third person, prior to the passage of the act au¬ 
thorizing a reconveyance to the original owner in 
the particular cases only where it still retained such 
title and the land had not then been ‘‘appropriated 
to a public use.” 

If the decision appealed from is sound there was 

no need for the act of September 22, 1922 (supra). 
Unless some title vested in the United States, there 
was none to reconvey. This act provided two foims 
of relief, both based upon a prior conveyance of 
title to the United States. If the United States 
still retained title to the lands conveyed and the 
grantee had not received a like area of lieu land, 
the right to relief was recognized, and as it was then 
the policy of Congress to permit no further ex¬ 
changes, it directed the Secretary of the Interior 
to reconvey all base lands, not appropriated to a 
public use, other than for forest reserve purposes. 
If, however, the base land had been by the United 
States, transferred or encmnbered by an appropria¬ 
tion to a public use (as in this case), then still recog¬ 
nizing the equity of the prior holder and that it 
could not be satisfied by a return of the base land, 
Congress made an exception from its policy of not 
permitting further exchanges, by allowing to those 
persons only who had conveyed base lands which 
could not be reconveyed to them, the right to still 
select lieu land at any time within three years there¬ 
after. 



2G 


If it be urged, as in this case, that this affords no 
relief in cases where the holder of the right failed 
to exercise it within the three years fixed by law 
therefor, the answer must be that the claimant will 
have to look to Congress and not to the courts or 
the Department to remedy the situation. Congress 
well knew that where deeds to base lands had been 
executed, delivered, and recorded, and the United 
States, as grantee thereunder, had patented the 
land to others, it was bound to recognize the title 
it had thus conveyed. It also knew that perhaps 
in many cases the land, while not exactly conveyed 
to others, had been appropriated to some important 
public use, and large expenditures made by virtue 
of the appropriation, and that the equities of the 
United States in such cases far outweighed those of 
the grantor of the lands who might not have re¬ 
ceived a patent to other lands. 

Clearly a disposition of the base land or its ap¬ 
propriation to such public use, was an acceptance 
by the United States of the title conveyed as con¬ 
sideration for the right to select lieu land. It fol¬ 
lows therefore, that title to such land did vest in the 
United States, and it must be conceded that it 
could not thereafter be divested by the Secretary 
of the Interior, except only in the specific manner 
provided by Congress, and unless, the claimant of 
the right to a reconveyance can bring himself 
squarely within the act of September 22, 1922 
(supra), neither the Interior Department nor the 
Courts can give him relief. It is an exaggerated 
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statement to say the failure of relief under the 
circumstances disclosed, amounts either to a for¬ 
feiture or confiscation of the base land. It amounts 
to nothing more than a failure on the part of the 
lieu selector to obtain all the relief afforded by the 
timely exercise of the right conferred by Congress. 

His transfer of the title was voluntary. His act 
in making the transfer placed the United States in 
position to deal with the title to the land. After 
it has dealt with it and conferred a right or title up¬ 
on a third person it is idle to argue that such right 
can be destroyed by the Secretary of the Interior 
or in any suit brought against him in which neither 
the United States, nor the holder under it of such 
right, is a party. 

In the light of the law, facts, and circumstances of 
this case, no ministerial act incumbent on the Com¬ 
missioner of the General Land Office remains to 
be performed, namely: To execute the relinquish¬ 
ment demanded by appellee. The lower Court, 
therefore, should be reversed and the cause re¬ 
manded with instructions to dismiss plaintiff’s bill 
of complaint. 

E. O. Patterson^ 

Solicitor Department of the Interior. 

O. H. Graves, 

Assistant to the Solicitor. 
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HOW THE CASE COMES HERE. 

The Record (20 and 21) discloses that the case was 
submitted in the court below under a stipulation that 
the defendants’ joint “answer and response to the rule” 
should stand and be regarded as their answer to the 
petition; that in event the court was of opinion that 
plaintiff’s “motion to strike or to make definite and 
certain” should be overruled, it might regard and treat 
the defendants’ joint answer as a pleading demurred 
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to by the plaintiff for the reasons and on the grounds 
set out in the stipulation. 

After consideration of the case under such stipula¬ 
tion, the court sustained the plaintiff’s demurrer. (R. 
19 and 20.) At the foot of the judgment for issue of 
the writ it is noted (a) that the plaintiff duly excepted 
to the overruhng of his “motion to strike or to make 
definite and certain,” and (b) that the defendants 
“elect to stand finally on their answer.” (R. 21 and 
22 .) 

Deeming the applicable law to be settled for the 
Supreme Court of the District of Columbia by this 
court’s opinion in Peale v. DaviSy et al. No. 4519, 19 F. 
(2d) 695, and quoting from that opinion, the lower 
court concluded: 

“It is my opinion, therefore, that only a minis¬ 
terial duty remained to be performed by the de¬ 
fendants, and a writ of mandamus will issue as 
prayed in the petition.” (R. 19 and 20.) 

The appellants’ assignment shows that they seek 
reversal for error which they allege and specify, as 
follows: 

A. “Infailing to find and hold that plaintiff’s remedy, 
if any remains to him at this time, involves only the 
pursuit of title to lieu lands,” i. e., if any existing law 
authorizes the plaintiff to make a selection of public 
land of the United States under the Forest Lieu Act, 
his sole remedy is a selection of such land, and it is 
utterly immaterial whether he desires any of such land or 
not. 


B. “In failing to find and hold” * * ♦ that 
“such base land has been appropriated to a public use 
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by the United States of America/^ i. e., that the United 
States authorized an appropriation ^‘to a public use^^ 
of what this court described in its opinion in 19 F. 
(2d) 695 as ^‘privately owned lands’^ with respect to 
which “the action of the department,” in collaborating 
with the Federal Power Commission in administering 
it as public land, “is indefensible.” 

C. “In failing to find and hold that the United 
States of America is an indispensable party,” i. e., that 
the judiciary of the District of Columbia should be in 
doubt as to whether the United States has an interest in 
some question in this suit, notwithstanding that the 
Congress of the United States has commanded the 
Commissioner of the General Land Office to quitclaim 
on behalf of the United States (Act of September 22, 
1922, 42 Stat. 1017), and that this court has decided 
(19 F. (2d) 695) that the conveyance to the United 
States “amounted to nothing more than a tender for 
exchange”; that the conveyance did not cause title to 
“become absolutely vested in the United States”; that 
the Government “unlawfully holds and asserts title” 
under only “a color of legal title,” and that “it (the 
department) is here attempting to divest a citizen of 
the United States of his privately owned lands, without 
giving in return any compensation whatever.” 

D. “In failing to find and hold that the San Joaquin 
Light & Power Corporation is an indispensable party,” 
notwithstanding that this Court has decided (19 F. 
(2d) 695) that the United States never acquired any 
actual legal or equitable title or interest whatever in 
the land and that the corollary of such decision is that 
the permit and license to the corporation was ineffective 
to give any right or interest whatever. 
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E. failing to find and hold that Clark and the 
plaintiff” have a civil remedy” against the persons 
who are the owners of the legal title to the lands se¬ 
lected by Clark but denied to him. What this means 
is puzzling. Does it mean that it is a condition to the 
procuring of a quitclaim under the act of September 22, 
1922, 42 Stat. 1017, that the applicant therefor shall 
first show that he instituted and lost an equity suit 
against the persons who are the owners, under a patent 
from the United States, of the legal title to a tract of 
land which the applicant for the quitclaim had unsuc¬ 
cessfully attempted to select under the forest lieu land 
act? If it means that, then it is pointless and merit¬ 
less for the reason that the act of 1922 does not pre¬ 
scribe any such condition to the procuring of a quit¬ 
claim thereunder. 

THIS COURT’S OPINION IN PE ALE v. 

DAVIS, ET AL. 

This Court’s opinion in Peak v. Davis, et al. 19 F. 
(2d) 695, was that Peale’s remedy, if he had one, was 
not a suit for a mandatory injunction to the Federal 
Power Commission and its members. That opinion, 
as interpreted by the writer, was also to the effect that 
only color of title was in the United States, but that the 
color sufficed to render the United States an indispensa¬ 
ble party to any suit to remove it, unkss the United 
States had authorized one or more of its officers to effect the 
removal for and on its behalf. 

The instant proceeding was brought by Peale upon 
the ground that the act of September 22, 1922, 42 Stat. 
1017, imposed such duty upon the Commissioner of the 
General Land Office, and that the latter had arbitrarily 
refused to perform it. The refusal having been ap- 
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proved by the Commissioner's superior officer, the 
Secretary of the Interior, the latter was made a co¬ 
defendant of the Commissioner. 

The appellee regards the opinion in Peale v. Davis, 
et at. supra, as rendering unsubstantial and frivolous 
the contention of the appellants in the instant pro¬ 
ceeding that the title to the base land of a rejected and 
disapproved forest lieu selection is in the United States. 
So regarding that opinion, the appellee deems it un¬ 
necessary to cite here the many court and departmental 
decisions that are in harmony with it. They will be 
found cited in the brief of appellant in Peale v. Davis, 
et al. supra. No. 4519. 

WHAT THE APPELLANTS CONTEND. 

The tract of land described in the plaintiff’s petition 
was the subject of the Interior Department’s decision 
of October 31, 1924, in San Joaquin Light & Power 
Corporation. Therein it was decided, as follows: 

“The Department is of opinion that the issuance 
of the license to the San Joaquin Light & Power 
Corporation constituted a disposition of the 
tract within the meaning of Section 2 of the act of 
September 22, 1922, (42 Stat. 1017) and that the 
Secretary of the Interior is forbidden to quitclaim 
the tract to the party who conveyed it to the 
United States.” 

The aforesaid decision was reaffirmed on October 17, 
1925. See 51 L. D. 227. The reaffirmance was not 
rested upon the single ground, to wit, that Congress 
had “forbidden” execution of a quitclaim. It was also 
based upon the following proposition, to wit: 

“As shown by the records the title is in the 
United States under a duly executed and recorded 
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deed of conveyance, and the subsequent acts of the 
prior holder of the title could not invalidate the 
title thus conveyed/^ 

The reafhrmance was consistent with the overruling 
of numerous departmental decisions by the Instructions 
of February 13, 1925, 51 L. D. 51. Said Instructions 
did not merely declare that the act of September 22, 
1922 (42 Stat. 1017) forbade the execution of a quit¬ 
claim. They declared that— 

“the act last above quoted (the said act of 1922) is 
clearly based on the theory that the deeds of 
reconveyance recorded prior to March 3, 1905, 
vested title in the United States even though a 
selection based thereon had not been filed. How¬ 
ever, it is now well established—notwithstanding 
some prior decisions of the department to the 
contrary—that upon the approval of selections 
the title of the base land relates back to the date 
the deed of reconveyance to the United States was 
recorded. * * ♦ prior decisions of the 

Department to the contrary are hereby overruled. 
(Italics supplied.) 

The Interior Department asserts that a legislative 
“theory’^—or a legislative fiat—caused to vest in the 
United States that which both the Department of the 
Interior and the courts had theretofore concurred in 
deciding was vested in citizens of the United States, 
namely the title to the base lands of finally and au¬ 
thoritatively rejected and canceled forest lieu selections. 
The Department’s counsel in this proceeding does not 
so assert in such terms, but in the appellant’s brief 
(pp. 24 and 25 thereof) there are these equivalent as¬ 
sertions: 

“The language of Section 2 of the act of Sep- 
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tember 22, 1922, supra j leaves little to support the 
view that the title to lands relinquished or con¬ 
veyed to the United States as base for heu selec¬ 
tions, did not vest until the heu selection had been 
made, accepted and patent issued therefor. * ♦ * 
If the decision appealed from is sound there was 
no need for the act of September 22, 1922 {supra). 
Unless some title vested in the United Statesj there 
was none to convey ” (Itahcs supphed.) 

SECTION 2 OF THE ACT OF 1922 IS 

INOPERATIVE. 

Appellee’s counsel has not the slightest intention of 
arguing here in support of the merit of the proposition 
that the act of 1922 was impotent to affect the matter 
of the title to the base land. He is content to say that, 
obviously, such matter is determinable with reference 
to the facts and prevaihng law at time of final and 
authoritative rejection and cancellation of the selection. 
However, is it true that Congress enacted the statute 
of 1922 in expression or effectuation of the ^theory” 
advanced by the appellants? Is there not in the 
statute language that negatives such theory? 

In the first section of the act it is provided that 
‘Hhe Secretary of the Interior, with the approval of 
the Secretary of Agriculture, upon apphcation of such 
person or persons, their heirs or assigns, is authorized 
to accept title to such of the base lands as are desirable 
for national-forest purposes.” (Italics supplied.) Is 
it compatible with the aforesaid ^theory” that Con¬ 
gress would have deemed it necessary to authorize ac¬ 
ceptance of title if Congress believed that title was 
already vested in the United States? 

Also in the first section it is provided that where an 
exchange can not be agreed upon” the Commissioner of 
the General Land Office ‘Ts hereby authorized to 
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relinquish and quitclaim * * * all title to 
such lands which the respective relinquishments 
* * * may have vested in the United States^ 
(Italics supplied.) “May have vested” are not words 
of affirmation that title had vested. They are not 
words descriptive of an estate acquired by the United 
States in the base lands of rejected selections. But, 
and notwithstanding, the appellants and their counsel 
assert that Congress both affirmed that title was in 
the United States and described the extent of the estate 
under such title as the entire legal and equitable estate 
in the land. 

So much for the aforesaid “theory” which has no 
more reason for its existence than a gross misunder¬ 
standing on the part of the Interior Department and 
its advisers of the sense in which the word quitclaim 
is used in the act of 1922, namely as a descriptive of 
an instrument whose function or purpose is the wiping 
out of any apparent right or claim by the party exe¬ 
cuting it without any affirmation whatever on his 
part of the existence in him of any right or claim. Of 
more interest here but of no aid to the appellants is the 
provision in Section 2 of the act of 1922 that no base 
lands shall be the subject of a quitclaim if they “have 
been disposed of or appropriated to a public use.” 

Section 2, to the extent adverted to, could be made 
the subject of severe and just criticism of Congress. 
Often has that body been characterized as a mere 
register of the will of the executive branch of the Gov¬ 
ernment. Often has it passed, without due investiga¬ 
tion or study, bills drafted in that branch of the Gov¬ 
ernment. The act of 1922, to the extent of its 2d sec¬ 
tion, is an instance. Section one thereof grants the 
authority to quitclaim in every case “where an ex¬ 
change can not be agreed upon.” The grant of 
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authority is made in that section without qualification 
or condition other than that proof of ownership of the 
base land shall be adduced within five years, etc. But 
section 2 purports to prescribe another condition to 
exercise of the authority. It provides that if the base 
land of a final and authoritatively rejected selection has 
‘‘been disposed of or appropriated to a public use,’^ 
no quitclaim shall be executed “unless the head of the 
department having jurisdiction over the lands shall 
consent to such relinquishment.’’ 

Now what does Section 2 purport to do? Clearly it 
purports to legalize a breach of the Fifth Amendment. 
It purports to sanction a taking of private property 
for a public use and to give “jurisdiction over” such 
property to “the head of the department.” Section 2 
purports to do all thaty unless of course this court has 
completely changed its mind since it filed its opinion in 
Peale v. Davisy supra. In the light of that opiniony 
Section 2y to the extent adverted to herOy is inopera- 
tivey because it is predicated upon a condition that is im¬ 
possible of existence so long as the Fifth Amendment en¬ 
dures. In other wordsy it is constitutionally impossible 
for the privately owned land in suit here to have been 
disposed of or appropriated to a public useJ^ From a 
juridical viewpoint it has never been so disposed of or 
appropriated.^^ 

And the land never having been so “disposed of or 
appropriated,” it follows that there is no legal obstruc¬ 
tion created by Section 2 to the performance by the 
Commissioner of the General Land Office of the minis¬ 
terial duty imposed upon him by Section 1, namely, to 
quitclaim as therein provided. 

The writer respectfully refers the Court to his 
brief for the appellant in Peale v. Davisy et al. supra. 


10 


for citation of the numerous court and department de¬ 
cisions sustaining the proposition that the United 
States is without a vestige of title or interest in the 
base land of a finally and authoritatively rejected 
forest lieu selection. 

Respectfully submitted, 

Patrick H. Loughran, 
Attorney for the Appellee, 

Service of a copy of the within brief acknowledged 
this-day of May, 1928. 

Attorney for the Appellants, 




